Rul e Change #1999 (17)

CHAPTER 29. COLORADO RULES OF CRI M NAL PROCEDURE
1. | NI TI ATI ON OF PRELI M NARY FELONY PROCEEDI NGS
Rule 7. The Indictnent and the Information

(a) The Indictnment. * * * * [ NO CHANGE]

(b) The Information.

(1) and (2) * * * * [ NO CHANCE]

(3) Information After Prelimnary Hearing e+ Wiiver OR
DI SPOSI TI ONAL HEARI NG, An information may be fil ed,
W t hout consent of the trial court having jurisdiction, for
any of fense agai nst anyone who has either:

(I') Failed to request a prelimnary hearing in the
county pursuant to Rule 5; e+

(I'l) Had a prelimnary hearing OR DI SPCSI TI ONAL HEARI NG
and has been bound over by the county court to appear in
the court having trial jurisdiction.

(4) and (5) * * * * [ NO CHANCE]

(c) through (g) * * * * [ NO CHANGE]

(h) Prelimnary Hearing -- District Court Procedures.

(1) In cases in which a direct information was filed
pursuant to Rule 7(c), either the defendant, or the
prosecutor, |F ACCUSED OF A CLASS 1, 2, OR 3 FELONY OR A
CLASS 4, 5, OR 6 FELONY | F SUCH FELONY REQUI RES MANDATORY
SENTENCING OR IS A CRIME OF VI OLENCE AS DEFI NED I N SECTI ON
16-11-309 OR | S A SEXUAL OFFENSE UNDER PART 4 OF ARTI CLE 3
OF TITLE 18, C R S. may request a prelimnary hearing to
det erm ne whet her probabl e cause exists to believe that the
of fense charged in the informati on has been comm tted by
t he defendant. HOMNEVER, ANY DEFENDANT ACCUSED OF A CLASS
4, 5, OR 6 FELONY WHO I S NOT OTHERW SE ENTI TLED TO A
PRELI M NARY HEARI NG MAY REQUEST A PRELI M NARY HEARI NG | F
THE DEFENDANT | S I N CUSTODY; EXCEPT THAT, UPON MOTI ON OF
El THER PARTY, THE COURT SHALL VACATE THE PRELI M NARY
HEARI NG | F THERE | S A REASONABLE SHOW NG THAT THE DEFENDANT
HAS BEEN RELEASED FROM CUSTCODY PRI OR TO THE PRELI M NARY
HEARI NG ANY PERSON ACCUSED OF A CLASS 4, 5, OR 6 FELONY
WHO MAY NOT REQUEST A PRELI M NARY HEARI NG SHALL PARTI Cl PATE
I N A DI SPCSI TI ONAL HEARI NG UNLESS OTHERW SE WAl VED FOR THE
PURPOSES OF CASE EVALUATI ON AND POTENTI AL RESOLUTI ON. The
request FOR A PRELI M NARY HEARI NG shal |l be nade prior to
pl ea together with any notions filed pursuant to Rule
12(b). The trial court may permt a request for a
prelimnary hearing to be nade after a plea only upon a
showi ng of good and sufficient cause. No request for a



prelimnary hearing may be filed in a case which is to be
tried upon indictnment.

(2) Upon the making of such a request, ORIF A
DI SPOSI TI ONAL HEARI NG | S REQUI RED, the district court shal
set the hearing which shall be held within thirty days of
the day of the setting, unless good cause for continuing
t he hearing beyond that period is shown to the court. The
clerk of the court shall prepare and give notice of the
heari ng, or any continuance thereof, to all parties and
t heir counsel

(3) * * * * [ NO CHANGE]

(4) If, fromthe evidence, it appears to the district
court that no probable cause exists to believe that the
of fense charged has been commtted by the defendant, the
court shall discharge the defendant and dism ss the
information; otherwi se, OR SUBSEQUENT TO A DI SPCSI TI ONAL
HEARING it shall set the case for arraignnent or trial. If
the prosecutor believes the court erred in its finding of
no probable cause, this ruling nay be appeal ed pursuant to
Col orado appellate rules. Such a ruling shall not
constitute good cause for refiling.

(4.5) A DI SPCSI TI ONAL HEARI NG | S AN OPPORTUNI TY FOR THE
PARTI ES TO REPORT TO THE COURT ON THE STATUS OF DI SCUSSI ONS
TOMARD DI SPCSI TI ON, | NCLUDI NG PRESENTI NG ANY RESOLUTI ON
PURSUANT TO C. R S. 16-7-302. THE COURT SHALL SET THE
DI SPCSI TI ONAL HEARI NG AT A TI ME THAT WLL AFFORD THE
PARTI ES AN OPPORTUNI TY FOR CASE EVALUATI ON AND POTENTI AL
RESOLUTI ON.

(5) * * * * [ NO CHANGE]

Amended and Adopted by the Court, En Banc, Novenber 4,
1999, effective January 1, 2000.

BY THE COURT:

Alex J. Martinez
Justice, Colorado Suprenme Court



