RULE CHANGE 2016(04)

COLORADO RULES OF PROFESSIONAL CONDUCT

Rule 1.0. Terminology
(@) — (b) [NO CHANGE]

(©) — (m) [NO CHANGE]

(n) "Writing" or "written" denotes a tangible or electronic record of a communication or
representation, including handwriting, typewriting, printing, photostating, photography,
audio or videorecording, and e-ma# . A "signed" writing
includes an electronic sound, symbol, or process attached to or logically associated with a
writing and executed or adopted by a person with the intent to sign the writing.

COMMENT
[1] - [8] [NO CHANGE]

[9] The purpose of screening is to assure the affected parties that confidential information
known by the personally disqualified lawyer remains protected. The personally
disqualified lawyer should acknowledge the obligation not to communicate with any of
the other lawyers in the firm with respect to the matter. Similarly, other lawyers in the
firm who are working on the matter should be informed that the screening is in place and
that they may not communicate with the personally disqualified lawyer with respect to
the matter. Additional screening measures that are appropriate for the particular matter
will depend on the circumstances. To implement, reinforce, and remind all affected
lawyers of the presence of the screening, it may be appropriate for the firm to undertake
such procedures as a written undertaking by the screened lawyer to avoid any
communication with other firm personnel and any contact with any firm files or other
materials relating to the matter,
written notice and instructions to all other firm personnel forbidding any communication
with the screened lawyer relating to the matter, denial of access by the screened lawyer to
firm files or other materials

relating to the matter, and periodic reminders of the screen to the screened lawyer and all
other firm personnel.

[10] [NO CHANGE]



Rule 1.1. Competence
[NO CHANGE]

COMMENT
[1] - [5] [NO CHANGE]

Retaining or Contracting With Other Lawyers

[6] Before a lawyer retains or contracts with other lawyers outside the lawyer's own firm
to provide or assist in the provision of legal services to a client, the lawyer should
ordinarily obtain informed consent from the client and must reasonably believe that the
other lawyers' services will contribute to the competent and ethical representation of the
client. See also Rules 1.2 (allocation of authority), 1.4 (communication with client),
1.5(e) (fee sharing), 1.6 (confidentiality), and 5.5(a) (unauthorized practice of law). The
reasonableness of the decision to retain or contract with other lawyers outside the
lawyer's own firm will depend upon the circumstances, including the education,
experience, and reputation of the nonfirm lawyers; the nature of the services assigned to
the nonfirm lawyers; and the legal protections, professional conduct rules, and ethical
environments of the jurisdictions in which the services will be performed, particularly
relating to confidential information.

[7]1 When lawyers from more than one law firm are providing legal services to the client
on a particular matter, the lawyers ordinarily should consult with each other and the client
about the scope of their respective representations and the allocation of responsibility
among them. See Rule 1.2. When making allocations of responsibility in a matter
pending before a tribunal, lawyers and parties may have additional obligations that are a
matter of law beyond the scope of these Rules.

Maintaining Competence

[68] To maintain the requisite knowledge and skill, a lawyer should keep abreast of
changes in the law and its practice, and changes in communications and other relevant
technologies, engage in continuing study and education, and comply with all continuing
legal education requirements to which the lawyer is subject. See Comments [18] and
[19] to Rule 1.6.




Rule 1.2. Scope of Representation and Allocation of Authority Between Client and
Lawyer

(@) — (d) [NO CHANGE]
COMMENT
[1] - [5] [NO CHANGE]
[5A] Regarding communications with clients when a lawyer retains or contracts with

other lawyers outside the lawyer's own firm to provide or assist in the providing of legal
services to the client, see Comment [6] to Rule 1.1.

[5B] Regarding communications with clients and with lawvers outside of the lawyer’s
firm when lawyers from more than one firm are providing legal services to the client on a
particular matter, see Comment [7] to Rule 1.1.

[6] - [14] [NO CHANGE]

Rule 1.3. [NO CHANGE]

Rule 1.4. Communication
(@) — (b) [NO CHANGE]

COMMENT
[1] - [3] [NO CHANGE]

[4] A lawyer's regular communication with clients will minimize the occasions on which
a client will need to request information concerning the representation. When a client
makes a reasonable request for information, however, paragraph (a)(4) requires prompt
compliance with the request, or if a prompt response is not feasible, that the lawyer, or a
member of the lawyer's staff, acknowledge receipt of the request and advise the client

when a response may be expected. Client-telephene-callsA lawyer should be-promptly
returned-or-acknowledgedrespond to or acknowledge client communications.

[5] - [6] [NO CHANGE]

[6A] Regarding communications with clients when a lawyer retains or contracts with
other lawyers outside the lawyer's own firm to provide or assist in the providing of legal
services to the client, see Comment [6] to Rule 1.1.




[7]1 -[7A] [NO CHANGE]
Rule 1.5. Fees
(@) — (e) [NO CHANGE]

(F) Fees are not earned until the lawyer confers a benefit on the client or performs a legal
service for the client. Advances of unearned fees are the property of the client and shall
be deposited in the lawyer's trust account pursuant to Rule 1.15B(¥a)(1) until earned. If
advances of unearned fees are in the form of property other than funds, then the lawyer
shall hold such property separate from the lawyer's own property pursuant to Rule
1.15A(a).

(g) [NO CHANGE]
COMMENT
[1] - [6] [NO CHANGE]

Division of Fee

[7] A division of fee is a single billing to a client covering the fee of two or more lawyers
who are not in the same firm. A division of fee facilitates association of more than one
lawyer in a matter in which neither alone could serve the client as well, and most often is
used when the fee is contingent and the division is between a referring lawyer and a trial
specialist. Paragraph (de) permits the lawyers to divide a fee either on the basis of the
proportion of services they render or if each lawyer assumes responsibility for the
representation as a whole. In addition, the client must agree to the arrangement, including
the share that each lawyer is to receive, and the agreement must be confirmed in writing.
Contingent fee agreements must be in a writing signed by the client and must otherwise
comply with paragraph (c) of this Rule. Joint responsibility for the representation entails
financial and ethical responsibility for the representation as if the lawyers were associated
in a partnership. A lawyer should refer a matter only to a lawyer who the referring lawyer
reasonably believes is competent to handle the matter. See Rule 1.1.

[8] Paragraph (de) does not prohibit or regulate division of fees to be received in the
future for work done when lawyers were previously associated in a law firm.

[9] - [18] [NO CHANGE]



Rule 1.6. Confidentiality of Information
(a) [NO CHANGE]

(b) A lawyer may reveal information relating to the representation of a client to the extent
the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to reveal the client's intention to commit a crime and the information necessary to
prevent the crime;

(3) to prevent the client from committing a fraud that is reasonably certain to result in
substantial injury to the financial interests or property of another and in furtherance of
which the client has used or is using the lawyer's services;

(4) to prevent, mitigate, or rectify substantial injury to the financial interests or property
of another that is reasonably certain to result or has resulted from the client's commission
of a crime or fraud in furtherance of which the client has used the lawyer's services;

(5) to secure legal advice about the lawyer's compliance with these Rules, other law or a
court order;

(6) to establish a claim or defense on behalf of the lawyer in a controversy between the
lawyer and the client, to establish a defense to a criminal charge or civil claim against the
lawyer based upon conduct in which the client was involved, or to respond to allegations
in any proceeding concerning the lawyer's representation of the client; ef

(7) to detect and resolve conflicts of interest arising from the lawyer's change of
employment or from changes in the composition or ownership of a firm, but only if the
revealed information is not protected by the attorney-client privilege and its revelation is
not reasonably likely to otherwise materially prejudice the client; or

(8) to comply with other law or a court order.

(c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized
disclosure of, or unauthorized access to, information relating to the representation of a
client.

COMMENT

[1] - [5] [NO CHANGE]




[6] - [12] [NO CHANGE]

Detection of Conflicts of Interest

[13] Paragraph (b)(7) recognizes that lawyers in different firms may need to disclose
limited information to each other to detect and resolve conflicts of interest, such as when
a lawyer is considering an association with another firm, two or more firms are
considering a merger, or a lawyer is considering the purchase of a law practice. See Rule
1.17, Comment [7]. Under these circumstances, lawyers and law firms are permitted to
disclose limited information, but only once substantive discussions regarding the new
relationship have occurred. Any such disclosure should ordinarily include no more than
the identity of the persons and entities involved in a matter, a brief summary of the
general issues involved, and information about whether the matter has terminated. Even
this limited information, however, should be disclosed only to the extent reasonably
necessary to detect and resolve conflicts of interest that might arise from the possible new
relationship. Moreover, the disclosure of any information is prohibited if the information
is protected by the attorney-client privilege or its disclosure is reasonably likely to
materially prejudice the client (e.qg., the fact that a corporate client is seeking advice on a
corporate takeover that has not been publicly announced; that a person has consulted a
lawyer about the possibility of divorce before the person’s intentions are known to the
person’s spouse; or that a person has consulted a lawyer about a criminal investigation
that has not led to a public charge). Under those circumstances, paragraph (a) prohibits
disclosure unless the client or former client gives informed consent. A lawyer’s fiduciary
duty to the lawyer’s firm may also govern a lawyer’s conduct when exploring an
association with another firm and is beyond the scope of these Rules.

[14] Any information disclosed pursuant to paragraph (b)(7) may be used or further
disclosed only to the extent necessary to detect and resolve conflicts of interest.
Paragraph (b)(7) does not restrict the use of information acquired by means independent
of any disclosure pursuant to paragraph (b)(7). Paragraph (b)(7) also does not affect the
disclosure of information within a law firm when the disclosure is otherwise authorized,
see Comment [5], such as when a lawyer in a firm discloses information to another
lawyer in the same firm to detect and resolve conflicts of interest that could arise in
connection with undertaking a new representation.

[£315] A lawyer may be ordered to reveal information relating to the representation of a
client by a court or by another tribunal or governmental entity claiming authority
pursuant to other law to compel the disclosure. For purposes of paragraph (b)(8%), a



subpoena is a court order. Absent informed consent of the client to do otherwise, the
lawyer should assert on behalf of the client all nonfrivolous claims that the order is not
authorized by other law or that the information sought is protected against disclosure by
the attorney-client privilege or other applicable law. In the event of an adverse ruling, the
lawyer must consult with the client about the possibility of appeal to the extent required
by Rule 1.4. Unless review is sought, however, paragraph (b)(87) permits the lawyer to
comply with the court's order.

[£215A] Rule 4.1(b) requires a disclosure when necessary to avoid assisting a client's
criminal or fraudulent act, if such disclosure will not violate this Rule 1.6.

[1416] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes
the disclosure is necessary to accomplish one of the purposes specified. Where
practicable, the lawyer should first seek to persuade the client to take suitable action to
obviate the need for disclosure. In any case, a disclosure adverse to the client's interest
should be no greater than the lawyer reasonably believes necessary to accomplish the
purpose. If the disclosure will be made in connection with a judicial proceeding, the
disclosure should be made in a manner that limits access to the information to the tribunal
or other persons having a need to know it and appropriate protective orders or other
arrangements should be sought by the lawyer to the fullest extent practicable.

[1615A] The interrelationships between this Rule and Rules 1.2(d), 1.13, 3.3, 4.1, 8.1,
and 8.3, and among those rules, are complex and require careful study by lawyers in
order to discharge their sometimes conflicting obligations to their clients and the courts,
and more generally, to our system of justice. The fact that disclosure is permitted,
required, or prohibited under one rule does not end the inquiry. A lawyer must determine
whether and under what circumstances other rules or other law permit, require, or
prohibit disclosure. While disclosure under this Rule is always permissive, other rules or
law may require disclosure. For example, Rule 3.3 requires disclosure of certain
information (such as a lawyer's knowledge of the offer or admission of false evidence)
even if this Rule would otherwise not permit that disclosure. In addition, Rule 1.13 sets
forth the circumstances under which a lawyer representing an organization may disclose
information, regardless of whether this Rule permits that disclosure. By contrast, Rule 4.1
requires disclosure to a third party of material facts when disclosure is necessary to avoid
assisting a criminal or fraudulent act by a client, unless that disclosure would violate this
Rule. See also Rule 1.2(d)(prohibiting a lawyer from counseling or assisting a client in
conduct the lawyer knows is criminal or fraudulent). Similarly, Rule 8.1(b) requires
certain disclosures in bar admission and attorney disciplinary proceedings and Rule 8.3
requires disclosure of certain violations of the Rules of Professional Conduct, except
where this Rule does not permit those disclosures.

[£517] Paragraph (b) permits but does not require the disclosure of information relating
to a client's representation to accomplish the purposes specified in paragraphs (b) (1)
through (b)(87). In exercising the discretion conferred by this Rule, the lawyer may
consider such factors as the nature of the lawyer's relationship with the client and with
those who might be injured by the client, the lawyer's own involvement in the



transaction, and factors that may extenuate the conduct in question. A lawyer's decision
not to disclose as permitted by paragraph (b) does not violate this Rule.

Reasonable Measures to Preserve Confidentiality

[£6}-A18] Paragraph (c) requires a lawyer must-act-competentlyto make reasonable
measures-efforts to safeguard information relating to the representation of a client against
unauthorized access by third parties and against inadvertent or unauthorized disclosure by
the lawyer or other persons who are participating in the representation of the client or
who are subject to the lawyer*’s supervision. See Rules 1.1, 5.1 and 5.3. The unauthorized
access to, or the inadvertent or unauthorized disclosure of, information relating to the
representation of a client does not constitute a violation of paragraph (c) if the lawyer has
made reasonable efforts to prevent the access or disclosure. Factors to be considered in
determining the reasonableness of the lawyer’s efforts include, but are not limited to, the
sensitivity of the information, the likelihood of disclosure if additional safeguards are not
employed, the cost of employing additional safequards, the difficulty of implementing the
safequards, and the extent to which the safeguards adversely affect the lawyer’s ability to
represent clients (e.q., by making a device or important piece of software excessively
difficult to use). A client may require the lawyer to implement special security measures
not required by this Rule or may give informed consent to forgo security measures that
would otherwise be required by this Rule. Whether a lawyer may be required to take
additional steps to safeguard a client’s information in order to comply with other law,
such as state and federal laws that govern data privacy or that impose notification
requirements upon the loss of, or unauthorized access to, electronic information, is
beyond the scope of these Rules. For a lawyer’s duties when sharing information with
nonlawvyers outside the lawyer’s own firm, see Comments [3] and [4] to Rule 5.3.

[£719] When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent the
information from coming into the hands of unintended recipients. This duty, however,
does not require that the lawyer use special security measures if the method of
communication affords a reasonable expectation of privacy. Special circumstances,
however, may warrant special precautions. Factors to be considered in determining the
reasonableness of the lawyer's expectation of confidentiality include the sensitivity of the
information and the extent to which the privacy of the communication is protected by law
or by a confidentiality agreement. A client may require the lawyer to implement special
security measures not required by this Rule or may give informed consent to the use of a
means of communication that would otherwise be prohibited by this Rule. Whether a
lawyer may be required to take additional steps in order to comply with other law, such
as state and federal laws that govern data privacy, is beyond the scope of these Rules.

Former Client

[£820] The duty of confidentiality continues after the client-lawyer relationship has
terminated. See Rule 1.9(c)(2). See Rule 1.9(c)(1) for the prohibition against using such
information to the disadvantage of the former client.



Rule 1.7. — 1.12. [NO CHANGE]

Rule 1.13. Organization as Client
(@) — (9) [NO CHANGE]

COMMENT
[1] - [2] [NO CHANGE]

[3] When constituents of the organization make decisions for it, the decisions ordinarily
must be accepted by the lawyer even if their utility or prudence is doubtful. Decisions
concerning policy and operations, including ones entailing serious risk, are not as such in
the lawyer's province. Paragraph (b19) makes clear, however, that, when the lawyer
knows that the organization is likely to be substantially injured by action of an officer or
other constituent that violates a legal obligation to the organization or is in violation of
law that might be imputed to the organization, the lawyer must proceed as is reasonably
necessary in the best interest of the organization. As defined in Rule 1.0(f), knowledge
can be inferred from circumstances, and a lawyer cannot ignore the obvious.

[4] — [14] [NO CHANGE]

Rule 1.14 — 1.15E. [NO CHANGE]

Rule 1.16. Declining or Terminating Representation
(@) — (d) [NO CHANGE]
COMMENT
[1] - [8] [NO CHANGE]
Assisting the Client upon Withdrawal
[9] Even if the lawyer has been unfairly discharged by the client, a lawyer must take all

reasonable steps to mitigate the consequences to the client. The lawyer may retain papers
as security for a fee only to the extent permitted by law. See Rule 1.15.



Rule 1.16A. Client File Retention
(@) — (e) [NO CHANGE]
COMMENT

[1] Rule 1.16A is not intended to impose an obligation on a lawyer to preserve documents
that the lawyer would not normally preserve, such as multiple copies or drafts of the same
document. A client's files, within the meaning of Rule 1.16A, consist of those things,
such as papers and electronic data, relating to a matter that the lawyer would usually
maintain in the ordinary course of practice. A lawyer's obligations with respect to client
“property” are distinct. Those obligations are addressed in Rules 1.16(d);
115(a)and-1-15(b). “Property” generally refers to jewelry and other valuables entrusted
to the lawyer by the client, as well as documents having intrinsic value or directly
affecting valuable rights, such as securities, negotiable instruments, deeds, and wills.

[2] [NO CHANGE]

[3] Rule 1.16A does not supersede obligations imposed by other law, court order or rules
of a tribunal. The maintenance of law firm financial and accounting records

covered-by-Rule 1.15 and 1.15 {}ris-governed-exclusively-by-those
rees. Similarly, Rule 1.16A does not supersede specific retention requirements imposed
by other rules, such as Rule 5.5(d)(2) (two-year retention of written notification to client
of utilization of services of suspended or disbarred lawyer), Rule 4, Chapter 23.3
C.R.C.P. (six-year retention of contingent fee agreement and proof of mailing following
completion or settlement of the case) and C.R.C.P. 121, § 1-26(7) (two year retention of
signed originals of e-filed documents). A document may be subject to more than one
retention requirement, in which case the lawyer should retain the document for the
longest applicable period. Rule 1.16A does not prohibit a lawyer from maintaining a
client's files beyond the periods specified in the Rule.

[4] - [5] [NO CHANGE]

Rule 1.17. [NO CHANGE]

10



Rule 1.18. Duties to Prospective Client

(a) A person who éiseussesconsults with a lawyer about the possibility of forming a
client-lawyer relationship with respect to a matter is a prospective client.

(b) Even when no client-lawyer relationship ensues, a lawyer who has had-diseussiens
withlearned information from a prospective client shall not use or reveal that information
learned-in-the-consultation, except as Rule 1.9 would permit with respect to information
of a former client.

() - (d) [NO CHANGE]
COMMENT

[1] Prospective clients, like clients, may disclose information to a lawyer, place
documents or other property in the lawyer's custody, or rely on the lawyer's advice. A
lawyer's giscussiensconsultations with a prospective client usually are limited in time and
depth and leave both the prospective client and the lawyer free (and sometimes required)
to proceed no further. Hence, prospective clients should receive some but not all of the
protection afforded clients.

[2] N
andeHhis—R&le—A—pe#sen—wheA person becomes a prospectlve client bv consultmq Wlth
a lawyer about the possibility of forming a client-lawyer relationship with respect to a
matter. Whether communications, including written, oral, or electronic communications,
constitute a consultation depends on the circumstances. For example, a consultation is
likely to have occurred if a lawyer, either in person or through the lawyer's advertising in
any medium, specifically requests or invites the submission of information about a
potential representation without clear and reasonably understandable warnings and
cautionary statements that limit the lawyer's obligations, and a person provides
information in response. See also Comment [4]. In contrast, a consultation does not occur
if a person provides information to a lawyer in response to advertising that merely
describes the lawyer's education, experience, areas of practice, and contact information,
or provides legal information of general interest. Such a person communicates
information unilaterally to a lawyer, without any reasonable expectation that the lawyer is
willing to discuss the possibility of forming a client-lawyer relationship, and is thus not a
"prospective client“within-the-meaning-ofparagraph-(a)- ." Moreover, a person who
communicates with a lawyer for the purpose of disqualifying the lawyer is not a
"prospective client."

[3] [INO CHANGE]

11



[4] In order to avoid acquiring disqualifying information from a prospective client, a
lawyer considering whether or not to undertake a new matter should limit the initial
hepsew to only such information as reasonably appears necessary for that
purpose. Where the information indicates that a conflict of interest or other reason for
non-representation exists, the lawyer should so inform the prospective client or decline
the representation. If the prospective client wishes to retain the lawyer, and if consent is
possible under Rule 1.7, then consent from all affected present or former clients must be
obtained before accepting the representation.

[5] A lawyer may condition cenversations with a prospective client on the
person's informed consent that no information disclosed during the consultation will
prohibit the lawyer from representing a different client in the matter. See Rule 1.0(e) for
the definition of informed consent. If the agreement expressly so provides, the
prospective client may also consent to the lawyer's subsequent use of information
received from the prospective client.

[6] - [8] [NO CHANGE]

[9] For a lawyer's duties when a prospective client entrusts valuables or papers to the
lawyer's care, see Rules 1.15

Rule 2.1. — 2.4. [NO CHANGE]

Rule 3.1. Meritorious Claims and Contentions
[NO CHANGE]

COMMENT
[1] - [2] [NO CHANGE]
[3] The lawyer’s obligations under this Rule are subordinate to federal or state
constitutional law that entitles a defendant in a criminal matter to the assistance of

counsel in presenting a claim or contention that otherwise would be prohibited by this
Rule.

Rule 3.2. - 3.9. [NO CHANGE]

12



Rule 4.1. — 4.2. [NO CHANGE]
Rule 4.3. Dealing With Unrepresented Persons
[NO CHANGE]
COMMENT

[1] An unrepresented person, particularly one not experienced in dealing with legal
matters, might assume that a lawyer is disinterested in loyalties or is a disinterested
authority on the law even when the lawyer represents a client. In order to avoid a
misunderstanding, a lawyer will typically need to identify the lawyer's client and, where
necessary, explain that the client has interests opposed to those of the unrepresented
person. For misunderstandings that sometimes arise when a lawyer for an organization
deals with an unrepresented constituent, see Rule 1.13(f€).

[2] - [2A] [NO CHANGE]
Rule 4.4. Respect for Rights of Third Persons
(@) — (c) [NO CHANGE]

COMMENT
[1] [NO CHANGE]

[2] Paragraph (b) recognizes that lawyers sometimes receive documents that were
mistakenly sent or produced by opposing parties or their lawyers.

If a lawyer knows or reasonably
should know that such a document was sent inadvertently, then this Rule requires the
lawyer to promptly notify the sender in order to permit that person to take protective
measures. Paragraph (c) imposes an additional obligation on lawyers under limited
circumstances. If a lawyer receives a document and also receives notice from the sender
prior to reviewing the document that the document was inadvertently sent, the receiving
lawyer must refrain from examining the document and also must abide by the sender's
instructions as to the disposition of the document, unless a court otherwise orders.
Whether a lawyer is required to take additional steps beyond those required by
paragraphs (b) and (c) is a matter of law beyond the scope of these Rules, as is the
question of whether the privileged status of a document has been waived. Similarly, this
Rule does not address the legal duties of a lawyer who receives a document that the
lawyer knows or reasonably should know may have been st
obtained by the sending person. Ferpurpeses-of-this-Ruledocument—includes-e-matl-or

13



"document” includes, in addition to paper documents, e-mail and other forms of
electronically stored information, including embedded data (commonly referred to as
"metadata™), that is subject to being read or put into readable form. Metadata in
electronic documents creates an obligation under this Rule only if the receiving lawyer
knows or reasonably should know that the metadata was inadvertently sent to the
receiving lawyer.

[3] [NO CHANGE]

Rule 4.5. [NO CHANGE]

Rule 5.1. - 5.2. [NO CHANGE]
Rule 5.3. Responsibilities Regarding Nonlawyer Assistants
(@) — (c) [NO CHANGE]
COMMENT

[21] Paragraph (a) requires lawyers with managerial authority within a law firm to make
reasonable efforts to ensure that the firm has in effect measures giving establish-irternal
policies-and-procedures-desighed-to-provide-reasonable assurance that nonlawyers in the
firm and nonlawyers outside the firm who work on firm matters wil-act in a way
compatible with the professional obligations of the lawyerRules-of Professional-Conduet.
See Comment [6] to Rule 1.1 (retaining lawyers outside the firm) and Comment [1] to
Rule 5.1 (responsibilities with respect to lawyers within a firm). Paragraph (b) applies to
lawyers who have supervisory authority; over such the-werk-of-nonlawyers within or
outside the firm. Paragraph (c) specifies the circumstances in which a lawyer is
responsible for the conduct of such nonlawyers within or outside the firm that would be a
violation of the Rules of Professional Conduct if engaged in by a lawyer.

[£2] Lawyers generally employ assistants in their practice, including secretaries,
investigators, law student interns, and paraprofessionals. Such assistants, whether
employees or independent contractors, act for the lawyer in rendition of the lawyer's
professional services. A lawyer must give such assistants appropriate instruction and
supervision concerning the ethical aspects of their employment, particularly regarding the
obligation not to disclose information relating to representation of the client, and should
be responsible for their work product. The measures employed in supervising nonlawyers
should take account of the fact that they do not have legal training and are not subject to
professional discipline.

Nonlawyers Outside the Firm

[3] A lawyer may use nonlawyers outside the firm to assist the lawyer in rendering legal
services to the client. Examples include the retention of an investigative or
paraprofessional service, hiring a document management company to create and maintain

14



a database for complex litigation, sending client documents to a third party for printing or
scanning, and using an Internet-based service to store client information. When using
such services outside the firm, a lawyer must make reasonable efforts to ensure that the
services are provided in a manner that is compatible with the lawyer's professional
obligations. The extent of this obligation will depend upon the circumstances, including
the education, experience and reputation of the nonlawyer; the nature of the services
involved; the terms of any arrangements concerning the protection of client information;
and the legal and ethical environments of the jurisdictions in which the services will be
performed, particularly with regard to confidentiality. See also Rules 1.1 (competence),
1.2 (allocation of authority), 1.4 (communication with client), 1.6 (confidentiality), 5.4(a)
(professional independence of the lawyer), and 5.5(a) (unauthorized practice of law).
When retaining or directing a nonlawyer outside the firm, a lawyer should communicate
directions appropriate under the circumstances to give reasonable assurance that the
nonlawyer's conduct is compatible with the professional obligations of the lawyer.

[4] Where the client directs the selection of a particular nonlawyer service provider
outside the firm, the lawyer ordinarily should agree with the client concerning the
allocation of responsibility, as between the client and the lawyer, for the supervisory
activities described in Comment [3] above relative to that provider. See Rule 1.2. When
making such an allocation in a matter pending before a tribunal, lawyers and parties may
have additional obligations that are a matter of law beyond the scope of these Rules.

Rule 5.4. [NO CHANGE]

Rule 5.5. Unauthorized Practice of Law; Multijurisdictional Practice of Law

(@) A lawyer shall not:

(1) practice law in this jurisdiction without a license to practice law issued by the
Colorado Supreme Court unless specifically authorized by C.R.C.P. 204 or -220;
CRCP 221 C.R.C.P.- 205 2211 CR.CP-2220or federal or tribal law;

(2) — (4) [NO CHANGE]
(b) — (€) [NO CHANGE]
COMMENT

[1] The definition of the practice of law is established by law and varies from one
jurisdiction to another. In order to protect the public, persons not admitted to practice law
in Colorado cannot hold themselves out as lawyers in Colorado or as authorized to
practice law in Colorado. Rule 5.5(a)(1) recognizes that C.R.C.P. 204 and 226,-C.R.C.P.
205221 CR.CP-2211 and C.R.C.P-222 permit lawyers to practice law in accordance
with their terms in Colorado without a license from the Colorado Supreme Court.
Lawyers may also be permitted to practice law within the physical boundaries of the

15



State, without such a license, where they do so pursuant to Federal or tribal law. Such
practice does not constitute a violation of the general proscription of Rule 5.5(a)(1).

[2] - [6] [NO CHANGE]

Rule 5.6. — 5.7. [NO CHANGE]

Rule 6.1. Voluntary Pro Bono Publico Service

(@) - (b) [NO CHANGE]
COMMENT
[1] - [8] [NO CHANGE]

[8A] Government organizations are encouraged to adopt pro bono policies at their
discretion. Individual government attorneys should provide pro bono legal services in
accordance with their respective organizations’ internal rules and policies. For further
information, see the Colorado Bar Association VVoluntary Pro Bono Public Service Policy
for Government Attorneys, Suggested Program Guidelines, 29 Colorado Lawyer 79 (July

2000).
[9] - [11] [NO CHANGE]

Recommended Model Pro Bono Policy for Colorado Licensed Attorneys and Law
Firms

[NO CHANGE]

Recommended Model Pro Bono Policy for Colorado In-House Legal Departments

Preface. Providing pro bono legal services to persons of limited means and organizations
serving persons of limited means is a core value of Colorado licensed attorneys
enunciated in Colorado Rule of Professional Conduct 6.1. Colorado lawyers who work in
in-house legal departments have, historically, been an untapped source of pro bono
volunteers. Rule 6.1 applies equally to in-house lawyers; however, the Court recognizes
that the work environment for in-house lawyers is distinct from that of lawyers in private
law firms, and may limit the amount of pro bono work lawyers can accomplish while
working in-house.

To encourage Colorado in-house lawyers to commit to providing pro bono legal services
to persons and organizations of limited means, the Court has adopted rules to overcome
some of the barriers impeding in-house counsel from performing pro bono legal work.
For example, an in-house attorney who is not licensed to practice in Colorado may obtain
a license to perform pro bono legal work, as a pro bono attorney under Rule 204.6. of
Chapter 18, the Colorado Court Rules Governing Admission to the Bar. The attorney
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must pay a one-time fee of $50, and must act under the auspices of a Colorado nonprofit
entity whose purpose is or includes the provision of pro bono legal representation to
persons of limited means.

The following Model Pro Bono Policy can be modified to meet the needs of individual
in-house legal departments. Adoption of such a policy is entirely voluntary. The model
policy below is designed to serve as a starting point for in-house legal departments within
Colorado that would like to put in place a structured program to encourage their lawyers
to engage in pro bono service. The model policy should be adapted as needed to reflect
the culture and values of the company or organization and legal department. No formal
pro bono policy is needed to launch an in-house pro bono program (indeed, many of the
most successful in-house pro bono programs have no policy at all); however, the model
below reflects some of the issues that an in-house legal department may wish to consider
before launching a program. In a few instances below alternative language is suggested.
Additional resources and model policies are available from the Pro Bono Institute,
Corporate Pro Bono Project: http://www.probonoinst.org/projects/corporate-pro-
bono.html.

Recommended Model Pro Bono Policy for Colorado In-House Legal Departments

I. Introduction

I1. Mission Statement

111. Pro Bono Service Defined

I\VV. Pro Bono Service Participation

V. Pro Bono Committee/Coordinator

V1. Pro Bono Projects

VII. Insurance Coverage

V1I1. Expenses and Resources

IX. Expertise

X. Company Affiliation

XI1. Conflict of Interest

References

A. Preamble to the Colorado Rules of Professional Conduct
B. Colorado Rule of Professional Conduct 6.1

C. Chief Justice Directive 98-01, Costs for Indigent Persons Civil Matters
D. Colorado Rule of Civil Procedure, Chapter 18, Rule 204.6.

I. Introduction

Company recognizes the importance of good corporate citizenship, and supporting the
communities in which it does business. Performing pro bono services benefits both the
professionals who undertake the work as well as the individuals and organizations served.

Pro bono work allows legal professionals to sharpen their existing skills, learn new areas
of the law, connect more fully with their communities, and achieve a measure of personal
fulfillment.
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Rule 6.1 of the Colorado Rules of Professional Conduct sets forth an aspirational goal
that each lawyer render at least 50 hours of pro bono public legal services per year, with a
substantial majority of those hours without fee to (1) persons of limited means or (2)
governmental or non-profit organization matters designed primarily to address the needs
of persons of limited means.

[Insert statement about Company’s existing or planned community service work]

Company encourages every member of the Legal Department to assist in providing pro
bono legal services. Company aspires to attain the goal of each Company attorney
devoting a minimum of 50 hours per year to pro bono legal services, or a proportional
amount of pro bono hours by attorneys on alternative work schedules.

I1. Mission Statement

Through its pro bono program, the Legal Department intends to serve Company’s
communities by providing pro bono legal services to individuals and organizations that
otherwise might not have access to them. In addition, the Legal Department seeks to
provide opportunities for rewarding and satisfying work, to spotlight Company’s position
as a good corporate citizen, for Legal Department professional skills and career
development, and for collaboration and teamwork across Company’s Legal Department
and within the community in general for our attorneys and other professionals.

I11. Pro Bono Service Defined

Pro bono service is the rendering of professional legal services to persons or
organizations with limited means, without the expectation of compensation, regardless of
whether such services are performed during regular work hours or at other times. It is this
provision of volunteer legal services that is covered by this pro bono policy. Because the
following activities, while meritorious, do not involve direct provision of legal services to
the poor, they are not pro bono services under this policy: participation in a non-legal
capacity in a community or volunteer organization; services to non-profit organizations
with sufficient funds to pay for legal services as part of their normal expenses; non-legal
service on the board of directors of a community or volunteer organization; services
provided to a political campaign; and legal work for family members, friends, or
Company employees who are not eligible to be pro bono clients under an approved pro

bono project.

IV. Pro Bono Service Participation

Every member of Company Legal Department is encouraged to provide pro bono legal
services. The pro bono legal services should not interfere with reqular work assignments
and must be approved by the Pro Bono Committee/Coordinator. No attorney will be
adversely affected by a decision to participate in the program; conversely, no attorney
will be penalized for not participating in the program.
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Optional language: The Legal Department encourages each member to devote up to 50
hours of reqular work time per year toward providing pro bono services. Legal
Department members may need to use paid time off for any pro bono services provided
in excess of 50 hours per year. [Insert language for process of tracking those hours.]

V. Pro Bono Committee/Coordinator

To support Company’s efforts to provide pro bono services, Company Legal Department
has established a Pro Bono Coordinator/Committee. The Committee/Coordinator
oversees the pro bono program, supervises and approves all pro bono matters, ensures
that conflicts are identified and processes are followed, and ensures that all pro bono
matters are adequately supervised. The Pro Bono Coordinator/Committee encourages all
employees within the Legal Department to bring to the Coordinator’s/Committee’s
attention any pro bono projects of interest.

V1. Pro Bono Projects

All pro bono projects must be pre-approved by the Pro Bono Coordinator/Committee.
Individuals may not begin their pro bono representations in a particular matter until
Coordinator/Committee approval is received. Individuals must obtain the approval of
their supervisors to perform pro bono services during scheduled work hours. The Pro
Bono Coordinator/Committee plans to offer, from time to time, group projects that have
already been approved. In addition, members of the Legal Department may seek approval
for a new project by submitting to the Coordinator/Committee a project approval request
that contains: the name of the proposed client, the name of the opposing parties and other
entities (e.g. opposing attorney or law firm) involved, a description of the project
including the scope of work to be done, the names of the Law Department members who
would work on the project, an estimate of the time required from each person, an estimate
of any anticipated costs associated with the project, anticipated schedule of the project
and/or deadlines; supervision or training needs, whether malpractice coverage is provided
by the project sponsor, and any other relevant information.

VII. Insurance Coverage

Company’s insurance carrier provides insurance coverage for employees in the Legal
Department for work performed on approved pro bono projects. Members of the Legal
Department must advise the Pro Bono Coordinator/Committee immediately should they
learn that a complaint or disciplinary complaint may be filed concerning a pro bono
matter.

OR

Company does not have malpractice insurance to cover pro bono work of its Legal
Department members; however, many of the organizations that sponsor pre-approved pro
bono projects carry malpractice insurance for their volunteer attorneys. The Pro Bono
Coordinator/Committee will reject any project that does not provide malpractice coverage
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for the legal services provided. Members of the Legal Department must advise the Pro
Bono Coordinator/Committee immediately should they learn that a complaint or
disciplinary complaint may be filed concerning a pro bono matter.

[Note: The Pro Bono Institute has outlined additional options, such as self-insurance
through the purchase of a policy from NLADA, in a paper available here:
http://www.cpbo.org/wp-content/uploads/2012/09/Insurance-Paper.pdf]

VIII. Expenses and Resources

As with any other Company work assignment, individuals doing pro bono work may
engage Legal Department legal assistants, paralegals and other support staff in a manner
consistent with their job responsibilities. Legal Department members may use Company
facilities, such as telephones, copiers, computers, printers, library materials, research
materials, and mail, as appropriate to carry out pro bono work; however, in accordance
with the section entitled “Company Affiliation” below, use of Company resources should
not convey the impression that Company is providing the pro bono services. Ordinary
expenses (e.g., parking, mileage, etc.) may be submitted for reimbursement. Expenses
exceeding $250 should be submitted to the Pro Bono Coordinator/Committee for prior
approval. Legal Department members should make every effort to control expenses
related to pro bono work just as they would for any other legal matter.

IX. Expertise

Legal Department members providing pro bono services should exercise their best
judgment regarding their qualifications to handle the issues necessary to provide pro bono
services. Those providing pro bono services should obtain training on the legal issues
they will handle. Training is available through various pro bono organizations, bar
associations, law firms, and CLE offerings.

OR

Because pro bono work may require Legal Department members to work outside of their
areas of expertise and skill, the Legal Department will make available to all pro bono
volunteers substantive support services, if requested on an approved project, to enable
them to provide effective and efficient representation in pro bono matters.

X. Company Affiliation

Although Company strongly endorses participation in the pro bono program, participants
are not acting as Company representatives or employees with respect to the matters they
undertake, and Company does not necessarily endorse positions taken on behalf of pro
bono clients. Therefore, Company Legal Department members participating in such
activities do so individually and not as representatives of Company. Individuals who take
on pro bono matters must identify themselves to their clients as volunteers for the non-
profit organization and not as attorneys for Company.
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Individuals providing pro bono services should not use Company’s stationery for pro
bono activities or otherwise engage in any other acts that may convey the impression that
Company is providing legal services. Individuals should use the stationery provided by
the pro bono referral organization, or if no stationery is provided, blank stationery (i.e. no
Company letterhead). Similarly Company business cards must not be distributed to pro
bono clients.

Optional Language: Most client interviews or other meetings should take place at the
offices of a partner organization. If this is not suitable, members of the Legal Department
may host pro bono client meetings at a Company location with the prior approval of the
Coordinator/Committee. The Company attorney hosting the meeting should take care to
remind the pro bono client that, although the meeting is taking place at a Company
location, the client is represented by the attorney and not Company.

XI. Conflict of Interest

Legal Department members may not engage in the provision of any pro bono service
which would create a conflict of interest or give the appearance of a conflict of interest.
This includes, but is not limited to, direct conflicts, business/public relations conflicts,
and politically sensitive issues. Conflicts analysis must be ongoing throughout the course
of any representation as an issue raising a conflict may present itself at any time during
the course of representation. The Pro Bono Coordinator/Committee will review and
resolve any potential conflict issues.

Rule 6.2. — 6.5. [NO CHANGE]
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Rule 7.1. Communications Concerning a Lawyer's Services
(@) — (f) [NO CHANGE]

COMMENT
[1] - [7] [INO CHANGE]

[8] An advertisement that truthfully reports a lawyer's achievements on behalf of clients
or former clients may be misleading if presented so as to lead a reasonable person to form
an unjustified expectation that the same results could be obtained for other clients in
similar matters without reference to the specific factual and legal circumstances of each
client's case. Similarly, an unsubstantiated comparison of the lawyer's services or fees
with the services or fees of other lawyers may be misleading if presented with such
specificity as would lead a reasonable person to conclude that the comparison can be
substantiated. The inclusion of an appropriate disclaimer or qualifying language may
preclude a finding that a statement is likely to create unjustified expectations or otherwise
mislead the public.

[98] Finally, Rule 7.1(c) proscribes unsolicited communications sent by restricted means
of delivery. It is misleading and an invasion of the recipient's privacy for a lawyer to send
advertising information to a prospective client by registered mail or other forms of
restricted delivery. Such modes falsely imply a degree of exigence or importance that is
unjustified under the circumstances.
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Rule 7.2. Advertising
(@) — (c) [NO CHANGE]
COMMENT

[1] To assist the public in obtaining legal services, lawyers should be
allowed to make known their services not only through reputation but also through
organized information campaigns in the form of advertising. Advertising involves an
active quest for clients, contrary to the tradition that a lawyer should not seek clientele.
However, the public’s need to know about legal services can be fulfilled in part through
advertising. This need is particularly acute in the case of persons of moderate means who
have not made extensive use of legal services. The interest in expanding public
information about legal services ought to prevail over considerations of tradition.
Nevertheless, advertising by lawyers entails the risk of practices that are misleading or
overreaching.

[2] This Rule permits public dissemination of information concerning a lawyer's name or
firm name, address and telephone number; the kinds of services
the lawyer will undertake; the basis on which the lawyer's fees are determined, including
prices for specific services and payment and credit arrangements; a lawyer's foreign
language ability; names of references and, with their consent, names of clients regularly
represented; and other information that might invite the attention of those seeking legal
assistance.

[3] Questions of effectiveness and taste in advertising are matters of speculation and
subjective judgment. Some jurisdictions have had extensive prohibitions against
television advertising, against advertising going beyond specified facts
about a lawyer, or against "undignified" advertising. Television-is-new-ene-of

the most
powerful media for getting information to the public, particularly persons of low and
moderate income; prohibiting television advertising,
therefore, would impede the flow of information about legal services to many sectors of
the public. Limiting the information that may be advertised has a similar effect and
assumes that the bar can accurately forecast the kind of information that the public would

regard as relevant SW%%%WMMW%%%WM

Wmﬁ{ed%ﬁh%%%ee Rule 7 3 (a) for the prohlbltlon agalnst the

solicitation of a prospective client through a real-time electronic exchange that-isnet

initiated by the prospective-client

[4] [NO CHANGE]

[5] Lawyers are not permitted

to pay others for channeling professional work
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in a manner that violates Rule 7.3. A communication contains a recommendation if it
endorses or vouches for a lawyer's credentials, abilities, competence, character, or other
professional qualities. Paragraph (b)(1), however, allows a lawyer to pay for advertising
and communications permitted by this Rule, including the costs of print directory listings,
on-line directory listings, newspaper ads, television and radio airtime, domain-name
registrations, sponsorship fees, banneradsinternet-based advertisements, and group
advertising. A lawyer may compensate employees, agents and vendors who are engaged
to provide marketing or client-development services, such as publicists, public-relations
personnel, business-development staff, and website designers. See-Rule 5.3 for-the
Moreover, a lawyer may pay others for generating client leads, such as Internet-based
client leads, as long as the lead generator does not recommend the lawyer, any payment
to the lead generator is consistent with Rules 1.5(e) (division of fees) and 5.4
(professional independence of the lawyer), and the lead generator's communications are
consistent with Rule 7.1 (communications concerning a lawyer's services). To comply
with Rule 7.1, a lawyer must not pay a lead generator that states, implies, or creates a
reasonable impression that it is recommending the lawyer, is making the referral without
payment from the lawyer, or has analyzed a person's legal problems when determining
which lawyer should receive the referral. See also Rule 5.3 (duties of lawyers and law

firms with respect to the conduct of nonlawyers-whe-prepare-marketing-materialsfor
them-): Rule 8.4(a) (duty to avoid violating the Rules through the acts of another).

[6] A lawyer may pay the usual charges of a legal service plan or a not-for-profit or
qualified lawyer referral service. A legal service plan is a prepaid or group legal service
plan or a similar delivery system that assists prespective-chientspeople who seek to secure
legal representation. A lawyer referral service, on the other hand, is any organization that
holds itself out to the public as a lawyer referral service. Such referral services are
understood by aypersensthe public to be consumer-oriented organizations that provide
unbiased referrals to lawyers with appropriate experience in the subject matter of the
representation and afford other client protections, such as complaint procedures or
malpractice insurance requirements. Consequently, this Rule only permits a lawyer to pay
the usual charges of a not-for-profit or qualified lawyer referral service. A qualified
lawyer referral service is one that is approved by an appropriate regulatory authority as
affording adequate protections for prospective-chientsthe public. See, e.g., the American
Bar Association's Model Supreme Court Rules Governing Lawyer Referral Services and
Model Lawyer Referral and Information Service Quality Assurance Act (requiring that
organizations that are identified as lawyer referral services (i) permit the participation of
all lawyers who are licensed and eligible to practice in the jurisdiction and who meet
reasonable objective eligibility requirements as may be established by the referral service
for the protection of prespectivechientsthe public; (ii) require each participating lawyer to
carry reasonably adequate malpractice insurance; (iii) act reasonably to assess client
satisfaction and address client complaints; and (iv) do not referprospective-chientsmake
referrals to lawyers who own, operate or are employed by the referral service).

[7] A lawyer who accepts assignments or referrals from a legal service plan or referrals
from a lawyer referral service must act reasonably to assure that the activities of the plan
or service are compatible with the lawyer's professional obligations. See Rule 5.3. Legal
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service plans and lawyer referral services may communicate with prespective-chients

, but such communication must be in conformity with these Rules. Thus,
advertising must not be false or misleading, as would be the case if the communications
of a group advertising program or a group legal services plan would mislead prospective
E-lErHS to think that it was a lawyer referral service sponsored by a state agency
or bar association. Nor could the lawyer allow in-person, telephonic, or real-time contacts
that would violate Rule 7.3.

[8] [NO CHANGE]

Rule 7.3. Direct Contact with Prospective Clients
(@) [NO CHANGE]

(b) A lawyer shall not solicit professional employment from a prospective client by
written, recorded, or electronic communication, or by in-person, telephone, or real-time
electronic contact even when not otherwise prohibited by paragraph (a), if:

(1) the prospective chient has made known to the lawyer a desire
not to be solicited by the lawyer; or

(2) the solicitation involves coercion, duress, or harassment.
(c) [NO CHANGE]

(d) Every written, recorded, or electronic communication from a lawyer soliciting
professional employment from a-prospective-client known to be in need of legal
services in a particular matter shall:

(1) include the words "Advertising Material™ on the outside envelope, if any, and at the
beginning and ending of any recorded or electronic communication, unless the recipient
of the communication is a person specified in paragraphs (a)(1) or (a)(2);

(2) not reveal on the envelope or on the outside of a self-mailing brochure or pamphlet
the nature of the prospective client's legal problem.

A copy of or recording of each such communication and a sample of the envelopes, if
any, in which the communications are enclosed shall be kept for a period of four years
from the date of dissemination of the communication.

(¢) [NO CHANGE]
COMMENT

25



provide, legal services. In contrast, a lawyer’s communication typically does not
constitute a solicitation if it is directed to the general public, such as through a billboard,
an Internet banner advertisement, a website or a television commercial, or if it is in
response to a request for information or is automatically generated in response to Internet
searches.

[£2] There is a potential for abuse #rherentinwhen a solicitation involves direct in-
person, live telephone, or real-time electronic contact by a lawyer with a-prospective
ehentsomeone known to need legal services. These forms of contact between-alawyer
and-a-prospectivechient-subject the-laypersona person to the private importuning of the
trained advocate in a direct interpersonal encounter. The prespective-chientperson, who
may already feel overwhelmed by the circumstances giving rise to the need for Iegal
services, may find it difficult fully to evaluate all available alternatives with reasoned
judgment and appropriate self-interest in the face of the lawyer's presence and insistence
upon being retained immediately. The situation is fraught with the possibility of undue
influence, intimidation, and over-reaching.

[23] This potential for abuse inherent in direct in-person, live telephone, or real-time
electronlc soI|C|tat|on e#prespeeweehentejustlfles |ts prohlbltlon partlcularly since

eﬁe;lavvyers hav alternatlve means of conveying necessary mformatlon to those who

may be in need of Iegal serV|ces Ad%ﬂgend%mﬁe;ﬁndrpeeepdeereemmemeauens

vy In particular
commumcatlons can be malled or transmltted by e- mall or other electromc means that do

not involve real-time contact and do not violate other laws governing solicitations. These
forms of communications and solicitations make it possible for the public to be informed
about the need for legal services, and about the qualifications of available lawyers and
law firms, without subjecting the prespective-chentpublic to direct in-person, telephone,
or real-time electronic persuasion that may overwhelm the-clienta person's judgment.

[34] The use of general advertising and written, recorded, or electronic communications
to transmit information from lawyer to prospective-chientthe public, rather than direct in-
person, live telephone, or real-time electronic contact, will help to assure that the
information flows cleanly as well as freely. The contents of advertisements and
communications permitted under Rule 7.2 can be permanently recorded so that they
cannot be disputed and may be shared with others who know the lawyer. This potential
for informal review is itself likely to help guard against statements and claims that might
constitute false and misleading communications, in violation of Rule 7.1. The contents of

direct in-person, live telephone, or real-time electronic conversations-between-alawyer

and-a-prespective-chieptcontact can be disputed and may not be subject to third-party
scrutiny. Consequently, they are much more likely to approach (and occasionally cross)

the dividing line between accurate representations and those that are false and
misleading.

[45] There is far less likelihood that a lawyer would engage in abusive practices against
an-ndividualwhe-is-a former client; or a person with whom the lawyer has close personal
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or family relationship, or in situations in which the lawyer is motivated by considerations
other than the lawyer's pecuniary gain. Nor is there a serious potential for abuse when the
person contacted is a lawyer. Consequently, the general prohibition in Rule 7.3(a) and the
requirements of Rule 7.3(c) are not applicable in those situations. Also, paragraph (a) is
not intended to prohibit a lawyer from participating in constitutionally protected activities
of public or charitable legal--service organizations or bona fide political, social, civic,
fraternal, employee, or trade organizations whose purposes include providing or
recommending legal services to its members or beneficiaries.

[56] But even permitted forms of solicitation can be abused. Thus, any solicitation which
contains information which is false or misleading within the meaning of Rule 7.1, which
involves coercion, duress, or harassment within the meaning of Rule 7.3(b)(2), or which
involves contact with a-prespective-chient who has made known to the lawyer a
desire not to be solicited by the lawyer within the meaning of Rule 7.3(b)(1) is
prohibited. Moreover, if after sending a letter or other communication to a client as
permitted by Rule 7.2 the lawyer receives no response, any further effort to communicate

with the prospeetivechient may violate the provisions of
Rule 7.3(b).

[67] This Rule is not intended to prohibit a lawyer from contacting representatives of
organizations or groups that may be interested in establishing a group or prepaid legal
plan for their members, insureds, beneficiaries, or other third parties for the purpose of
informing such entities of the availability of and details concerning the plan or
arrangement which the lawyer or lawyer's firm is willing to offer. This form of
communication is not directed to a-prospective-chient

. Rather, it is usually addressed to an individual acting in a
fiduciary capacity seeking a supplier of legal services for others who may, if they choose,
become prospective clients of the lawyer. Under these circumstances, the activity which
the lawyer undertakes in communicating with such representatives and the type of
information transmitted to the individual are functionally similar to and serve the same
purpose as advertising permitted under Rule 7.2.

[78] The requirement in Rule 7.3(d)(1) that certain communications be marked
"Advertising Material™ does not apply to communications sent in response to requests of
potential clients or their spokespersons or sponsors. General announcements by lawyers,
including changes in personnel or office location, do not constitute communications
soliciting professional employment from a client known to be in need of legal services
within the meaning of this Rule.

[89] Paragraph (e) of this Rule permits a lawyer to participate with an organization which
uses personal contact to solicit members for its group or prepaid legal service plan,
provided that the personal contact is not undertaken by any lawyer who would be a
provider of legal services through the plan. The organization must not be owned by or
directed (whether as manager or otherwise) by any lawyer or law firm that participates in
the plan. For example, paragraph (e) would not permit a lawyer to create an organization
controlled directly or indirectly by the lawyer and use the organization for the in-person

27



or telephone solicitation of legal employment of the lawyer through memberships in the
plan or otherwise. The communication permitted by these organizations also must not be
directed to a person known to need legal services in a particular matter, but is to be
designed to inform potential plan members generally of another means of affordable legal
services. Lawyers who participate in a legal service plan must reasonably assure that the
plan sponsors are in compliance with Rules 7.1, 7.2, and 7.3(b). See Rule 8.4(a).

Rule 7.4. - 7.6. [NO CHANGE]

Rule 8.1. — 8.4. [NO CHANGE]

Rule 8.5. Disciplinary Authority; Choice of Law

(@) — (b) [NO CHANGE]
COMMENT

[1] [NO CHANGE]
[1A] The second sentence of Rule 8.5(a) does not preclude prosecution for the
unauthorized practice of law of a lawyer who is not admitted in this jurisdiction, and who
does not comply with C.R.C.P. 220-C.R.C.P. 205221, C.R.GP221 1 or
C.R.C.P-222, but who provides or offers to provide any legal services in this jurisdiction.

[2] - [7] INO CHANGE]

Rule 9. [NO CHANGE]
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RULE CHANGE 2016(04)

COLORADO RULES OF PROFESSIONAL CONDUCT

Rule 1.0. Terminology
(@) — (b) [NO CHANGE]

(b-1) "Document™ includes e-mail or other electronic modes of communication subject to
being read or put into readable form.

(©) — (m) [NO CHANGE]

(n) "Writing" or "written" denotes a tangible or electronic record of a communication or
representation, including handwriting, typewriting, printing, photostating, photography,
audio or videorecording, and electronic communications. A "signed" writing includes an
electronic sound, symbol, or process attached to or logically associated with a writing and
executed or adopted by a person with the intent to sign the writing.

COMMENT
[1] - [8] [NO CHANGE]

[9] The purpose of screening is to assure the affected parties that confidential information
known by the personally disqualified lawyer remains protected. The personally
disqualified lawyer should acknowledge the obligation not to communicate with any of
the other lawyers in the firm with respect to the matter. Similarly, other lawyers in the
firm who are working on the matter should be informed that the screening is in place and
that they may not communicate with the personally disqualified lawyer with respect to
the matter. Additional screening measures that are appropriate for the particular matter
will depend on the circumstances. To implement, reinforce, and remind all affected
lawyers of the presence of the screening, it may be appropriate for the firm to undertake
such procedures as a written undertaking by the screened lawyer to avoid any
communication with other firm personnel and any contact with any firm files or other
information, including information in electronic form, relating to the matter, written
notice and instructions to all other firm personnel forbidding any communication with the
screened lawyer relating to the matter, denial of access by the screened lawyer to firm
files or other information, including information in electronic form, relating to the
matter, and periodic reminders of the screen to the screened lawyer and all other firm
personnel.

[10] [NO CHANGE]



Rule 1.1. Competence
[NO CHANGE]

COMMENT
[1] - [5] [NO CHANGE]

Retaining or Contracting With Other Lawyers

[6] Before a lawyer retains or contracts with other lawyers outside the lawyer's own firm
to provide or assist in the provision of legal services to a client, the lawyer should
ordinarily obtain informed consent from the client and must reasonably believe that the
other lawyers' services will contribute to the competent and ethical representation of the
client. See also Rules 1.2 (allocation of authority), 1.4 (communication with client),
1.5(e) (fee sharing), 1.6 (confidentiality), and 5.5(a) (unauthorized practice of law). The
reasonableness of the decision to retain or contract with other lawyers outside the
lawyer's own firm will depend upon the circumstances, including the education,
experience, and reputation of the nonfirm lawyers; the nature of the services assigned to
the nonfirm lawyers; and the legal protections, professional conduct rules, and ethical
environments of the jurisdictions in which the services will be performed, particularly
relating to confidential information.

[7] When lawyers from more than one law firm are providing legal services to the client
on a particular matter, the lawyers ordinarily should consult with each other and the client
about the scope of their respective representations and the allocation of responsibility
among them. See Rule 1.2. When making allocations of responsibility in a matter
pending before a tribunal, lawyers and parties may have additional obligations that are a
matter of law beyond the scope of these Rules.

Maintaining Competence

[8] To maintain the requisite knowledge and skill, a lawyer should keep abreast of
changes in the law and its practice, and changes in communications and other relevant
technologies, engage in continuing study and education, and comply with all continuing
legal education requirements to which the lawyer is subject. See Comments [18] and
[19] to Rule 1.6.



Rule 1.2. Scope of Representation and Allocation of Authority Between Client and
Lawyer

(a) - (d) [NO CHANGE]
COMMENT
[1] - [5] [NO CHANGE]

[5A] Regarding communications with clients when a lawyer retains or contracts with
other lawyers outside the lawyer's own firm to provide or assist in the providing of legal
services to the client, see Comment [6] to Rule 1.1.

[5B] Regarding communications with clients and with lawyers outside of the lawyer’s
firm when lawyers from more than one firm are providing legal services to the client on a
particular matter, see Comment [7] to Rule 1.1.

[6] - [14] [NO CHANGE]

Rule 1.3. [NO CHANGE]

Rule 1.4. Communication
(@) — (b) [NO CHANGE]

COMMENT
[1] - [3] [NO CHANGE]

[4] A lawyer's regular communication with clients will minimize the occasions on which
a client will need to request information concerning the representation. When a client
makes a reasonable request for information, however, paragraph (a)(4) requires prompt
compliance with the request, or if a prompt response is not feasible, that the lawyer, or a
member of the lawyer's staff, acknowledge receipt of the request and advise the client
when a response may be expected. A lawyer should promptly respond to or acknowledge
client communications.

[5] - [6] [NO CHANGE]
[6A] Regarding communications with clients when a lawyer retains or contracts with

other lawyers outside the lawyer's own firm to provide or assist in the providing of legal
services to the client, see Comment [6] to Rule 1.1.



[6B] Regarding communications with clients and with lawyers outside of the lawyer’s
firm when lawyers from more than one firm are providing legal services to the client on a
particular matter, see Comment [7] to Rule 1.1.

[7]1 -[7A] [NO CHANGE]
Rule 1.5. Fees
(@) — (e) [NO CHANGE]

(F) Fees are not earned until the lawyer confers a benefit on the client or performs a legal
service for the client. Advances of unearned fees are the property of the client and shall
be deposited in the lawyer's trust account pursuant to Rule 1.15B(a)(1) until earned. If
advances of unearned fees are in the form of property other than funds, then the lawyer
shall hold such property separate from the lawyer's own property pursuant to Rule
1.15A(a).

(g) [NO CHANGE]
COMMENT
[1] - [6] [NO CHANGE]

Division of Fee

[7] A division of fee is a single billing to a client covering the fee of two or more lawyers
who are not in the same firm. A division of fee facilitates association of more than one
lawyer in a matter in which neither alone could serve the client as well, and most often is
used when the fee is contingent and the division is between a referring lawyer and a trial
specialist. Paragraph (d) permits the lawyers to divide a fee either on the basis of the
proportion of services they render or if each lawyer assumes responsibility for the
representation as a whole. In addition, the client must agree to the arrangement, including
the share that each lawyer is to receive, and the agreement must be confirmed in writing.
Contingent fee agreements must be in a writing signed by the client and must otherwise
comply with paragraph (c) of this Rule. Joint responsibility for the representation entails
financial and ethical responsibility for the representation as if the lawyers were associated
in a partnership. A lawyer should refer a matter only to a lawyer who the referring lawyer
reasonably believes is competent to handle the matter. See Rule 1.1.

[8] Paragraph (d) does not prohibit or regulate division of fees to be received in the future
for work done when lawyers were previously associated in a law firm.,

[9] - [18] [NO CHANGE]



Rule 1.6. Confidentiality of Information
(a) [NO CHANGE]

(b) A lawyer may reveal information relating to the representation of a client to the extent
the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to reveal the client's intention to commit a crime and the information necessary to
prevent the crime;

(3) to prevent the client from committing a fraud that is reasonably certain to result in
substantial injury to the financial interests or property of another and in furtherance of
which the client has used or is using the lawyer's services;

(4) to prevent, mitigate, or rectify substantial injury to the financial interests or property
of another that is reasonably certain to result or has resulted from the client's commission
of a crime or fraud in furtherance of which the client has used the lawyer's services;

(5) to secure legal advice about the lawyer's compliance with these Rules, other law or a
court order;

(6) to establish a claim or defense on behalf of the lawyer in a controversy between the
lawyer and the client, to establish a defense to a criminal charge or civil claim against the
lawyer based upon conduct in which the client was involved, or to respond to allegations
in any proceeding concerning the lawyer's representation of the client;

(7) to detect and resolve conflicts of interest arising from the lawyer's change of
employment or from changes in the composition or ownership of a firm, but only if the
revealed information is not protected by the attorney-client privilege and its revelation is
not reasonably likely to otherwise materially prejudice the client; or
(8) to comply with other law or a court order.
(c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized
disclosure of, or unauthorized access to, information relating to the representation of a
client.

COMMENT

[1] - [5] [NO CHANGE]

[6] - [12] [NO CHANGE]



Detection of Conflicts of Interest

[13] Paragraph (b)(7) recognizes that lawyers in different firms may need to disclose
limited information to each other to detect and resolve conflicts of interest, such as when
a lawyer is considering an association with another firm, two or more firms are
considering a merger, or a lawyer is considering the purchase of a law practice. See Rule
1.17, Comment [7]. Under these circumstances, lawyers and law firms are permitted to
disclose limited information, but only once substantive discussions regarding the new
relationship have occurred. Any such disclosure should ordinarily include no more than
the identity of the persons and entities involved in a matter, a brief summary of the
general issues involved, and information about whether the matter has terminated. Even
this limited information, however, should be disclosed only to the extent reasonably
necessary to detect and resolve conflicts of interest that might arise from the possible new
relationship. Moreover, the disclosure of any information is prohibited if the information
is protected by the attorney-client privilege or its disclosure is reasonably likely to
materially prejudice the client (e.g., the fact that a corporate client is seeking advice on a
corporate takeover that has not been publicly announced; that a person has consulted a
lawyer about the possibility of divorce before the person’s intentions are known to the
person’s spouse; or that a person has consulted a lawyer about a criminal investigation
that has not led to a public charge). Under those circumstances, paragraph (a) prohibits
disclosure unless the client or former client gives informed consent. A lawyer’s fiduciary
duty to the lawyer’s firm may also govern a lawyer’s conduct when exploring an
association with another firm and is beyond the scope of these Rules.

[14] Any information disclosed pursuant to paragraph (b)(7) may be used or further
disclosed only to the extent necessary to detect and resolve conflicts of interest.
Paragraph (b)(7) does not restrict the use of information acquired by means independent
of any disclosure pursuant to paragraph (b)(7). Paragraph (b)(7) also does not affect the
disclosure of information within a law firm when the disclosure is otherwise authorized,
see Comment [5], such as when a lawyer in a firm discloses information to another
lawyer in the same firm to detect and resolve conflicts of interest that could arise in
connection with undertaking a new representation.

[15] A lawyer may be ordered to reveal information relating to the representation of a
client by a court or by another tribunal or governmental entity claiming authority
pursuant to other law to compel the disclosure. For purposes of paragraph (b)(8), a
subpoena is a court order. Absent informed consent of the client to do otherwise, the
lawyer should assert on behalf of the client all nonfrivolous claims that the order is not
authorized by other law or that the information sought is protected against disclosure by
the attorney-client privilege or other applicable law. In the event of an adverse ruling, the
lawyer must consult with the client about the possibility of appeal to the extent required
by Rule 1.4. Unless review is sought, however, paragraph (b)(8) permits the lawyer to
comply with the court's order.

[15A] Rule 4.1(b) requires a disclosure when necessary to avoid assisting a client's
criminal or fraudulent act, if such disclosure will not violate this Rule 1.6.



[16] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes
the disclosure is necessary to accomplish one of the purposes specified. Where
practicable, the lawyer should first seek to persuade the client to take suitable action to
obviate the need for disclosure. In any case, a disclosure adverse to the client's interest
should be no greater than the lawyer reasonably believes necessary to accomplish the
purpose. If the disclosure will be made in connection with a judicial proceeding, the
disclosure should be made in a manner that limits access to the information to the tribunal
or other persons having a need to know it and appropriate protective orders or other
arrangements should be sought by the lawyer to the fullest extent practicable.

[16A] The interrelationships between this Rule and Rules 1.2(d), 1.13, 3.3, 4.1, 8.1, and
8.3, and among those rules, are complex and require careful study by lawyers in order to
discharge their sometimes conflicting obligations to their clients and the courts, and more
generally, to our system of justice. The fact that disclosure is permitted, required, or
prohibited under one rule does not end the inquiry. A lawyer must determine whether and
under what circumstances other rules or other law permit, require, or prohibit disclosure.
While disclosure under this Rule is always permissive, other rules or law may require
disclosure. For example, Rule 3.3 requires disclosure of certain information (such as a
lawyer's knowledge of the offer or admission of false evidence) even if this Rule would
otherwise not permit that disclosure. In addition, Rule 1.13 sets forth the circumstances
under which a lawyer representing an organization may disclose information, regardless
of whether this Rule permits that disclosure. By contrast, Rule 4.1 requires disclosure to a
third party of material facts when disclosure is necessary to avoid assisting a criminal or
fraudulent act by a client, unless that disclosure would violate this Rule. See also Rule
1.2(d)(prohibiting a lawyer from counseling or assisting a client in conduct the lawyer
knows is criminal or fraudulent). Similarly, Rule 8.1(b) requires certain disclosures in bar
admission and attorney disciplinary proceedings and Rule 8.3 requires disclosure of
certain violations of the Rules of Professional Conduct, except where this Rule does not
permit those disclosures.

[17] Paragraph (b) permits but does not require the disclosure of information relating to a
client's representation to accomplish the purposes specified in paragraphs (b) (1) through
(b)(8). In exercising the discretion conferred by this Rule, the lawyer may consider such
factors as the nature of the lawyer's relationship with the client and with those who might
be injured by the client, the lawyer's own involvement in the transaction, and factors that
may extenuate the conduct in question. A lawyer's decision not to disclose as permitted
by paragraph (b) does not violate this Rule.

Reasonable Measures to Preserve Confidentiality

[18] Paragraph (c) requires a lawyer to make reasonable efforts to safeguard information
relating to the representation of a client against unauthorized access by third parties and
against inadvertent or unauthorized disclosure by the lawyer or other persons who are
participating in the representation of the client or who are subject to the lawyer’s
supervision. See Rules 1.1, 5.1 and 5.3. The unauthorized access to, or the inadvertent or
unauthorized disclosure of, information relating to the representation of a client does not



constitute a violation of paragraph (c) if the lawyer has made reasonable efforts to
prevent the access or disclosure. Factors to be considered in determining the
reasonableness of the lawyer’s efforts include, but are not limited to, the sensitivity of the
information, the likelihood of disclosure if additional safeguards are not employed, the
cost of employing additional safeguards, the difficulty of implementing the safeguards,
and the extent to which the safeguards adversely affect the lawyer’s ability to represent
clients (e.g., by making a device or important piece of software excessively difficult to
use). A client may require the lawyer to implement special security measures not required
by this Rule or may give informed consent to forgo security measures that would
otherwise be required by this Rule. Whether a lawyer may be required to take additional
steps to safeguard a client’s information in order to comply with other law, such as state
and federal laws that govern data privacy or that impose notification requirements upon
the loss of, or unauthorized access to, electronic information, is beyond the scope of these
Rules. For a lawyer’s duties when sharing information with nonlawyers outside the
lawyer’s own firm, see Comments [3] and [4] to Rule 5.3.

[19] When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent the
information from coming into the hands of unintended recipients. This duty, however,
does not require that the lawyer use special security measures if the method of
communication affords a reasonable expectation of privacy. Special circumstances,
however, may warrant special precautions. Factors to be considered in determining the
reasonableness of the lawyer's expectation of confidentiality include the sensitivity of the
information and the extent to which the privacy of the communication is protected by law
or by a confidentiality agreement. A client may require the lawyer to implement special
security measures not required by this Rule or may give informed consent to the use of a
means of communication that would otherwise be prohibited by this Rule. Whether a
lawyer may be required to take additional steps in order to comply with other law, such
as state and federal laws that govern data privacy, is beyond the scope of these Rules.

Former Client

[20] The duty of confidentiality continues after the client-lawyer relationship has
terminated. See Rule 1.9(c)(2). See Rule 1.9(c)(1) for the prohibition against using such
information to the disadvantage of the former client.

Rule 1.7. - 1.12. [NO CHANGE]



Rule 1.13. Organization as Client
(@) — (g) [NO CHANGE]

COMMENT
[1] - [2] [INO CHANGE]

[3] When constituents of the organization make decisions for it, the decisions ordinarily
must be accepted by the lawyer even if their utility or prudence is doubtful. Decisions
concerning policy and operations, including ones entailing serious risk, are not as such in
the lawyer's province. Paragraph (b) makes clear, however, that, when the lawyer knows
that the organization is likely to be substantially injured by action of an officer or other
constituent that violates a legal obligation to the organization or is in violation of law that
might be imputed to the organization, the lawyer must proceed as is reasonably necessary
in the best interest of the organization. As defined in Rule 1.0(f), knowledge can be
inferred from circumstances, and a lawyer cannot ignore the obvious.

[4] - [14] [NO CHANGE]

Rule 1.14 — 1.15E. [NO CHANGE]

Rule 1.16. Declining or Terminating Representation
(a) - (d) [NO CHANGE]
COMMENT
[1] - [8] [NO CHANGE]
Assisting the Client upon Withdrawal
[9] Even if the lawyer has been unfairly discharged by the client, a lawyer must take all

reasonable steps to mitigate the consequences to the client. The lawyer may retain papers
as security for a fee only to the extent permitted by law. See Rule 1.16(d).



Rule 1.16A. Client File Retention
(@) — (e) [NO CHANGE]
COMMENT

[1] Rule 1.16A is not intended to impose an obligation on a lawyer to preserve documents
that the lawyer would not normally preserve, such as multiple copies or drafts of the same
document. A client's files, within the meaning of Rule 1.16A, consist of those things,
such as papers and electronic data, relating to a matter that the lawyer would usually
maintain in the ordinary course of practice. A lawyer's obligations with respect to client
“property” are distinct. Those obligations are addressed in Rules 1.15A and 1.16(d).
“Property” generally refers to jewelry and other valuables entrusted to the lawyer by the
client, as well as documents having intrinsic value or directly affecting valuable rights,
such as securities, negotiable instruments, deeds, and wills.

[2] [INO CHANGE]

[3] Rule 1.16A does not supersede obligations imposed by other law, court order or rules
of a tribunal. The maintenance of law firm financial and accounting records is governed
exclusively by Rules 1.15A and 1.15D. Similarly, Rule 1.16A does not supersede specific
retention requirements imposed by other rules, such as Rule 5.5(d)(2) (two-year retention
of written notification to client of utilization of services of suspended or disbarred
lawyer), Rule 4, Chapter 23.3 C.R.C.P. (six-year retention of contingent fee agreement
and proof of mailing following completion or settlement of the case) and C.R.C.P. 121, §
1-26(7) (two year retention of signed originals of e-filed documents). A document may be
subject to more than one retention requirement, in which case the lawyer should retain
the document for the longest applicable period. Rule 1.16A does not prohibit a lawyer
from maintaining a client's files beyond the periods specified in the Rule.

[4] - [5] [NO CHANGE]

Rule 1.17. [NO CHANGE]

10



Rule 1.18. Duties to Prospective Client

(a) A person who consults with a lawyer about the possibility of forming a client-lawyer
relationship with respect to a matter is a prospective client.

(b) Even when no client-lawyer relationship ensues, a lawyer who has learned
information from a prospective client shall not use or reveal that information, except as
Rule 1.9 would permit with respect to information of a former client.

(¢) - (d) [NO CHANGE]
COMMENT

[1] Prospective clients, like clients, may disclose information to a lawyer, place
documents or other property in the lawyer's custody, or rely on the lawyer's advice. A
lawyer's consultations with a prospective client usually are limited in time and depth and
leave both the prospective client and the lawyer free (and sometimes required) to proceed
no further. Hence, prospective clients should receive some but not all of the protection
afforded clients.

[2] A person becomes a prospective client by consulting with a lawyer about the
possibility of forming a client-lawyer relationship with respect to a matter. Whether
communications, including written, oral, or electronic communications, constitute a
consultation depends on the circumstances. For example, a consultation is likely to have
occurred if a lawyer, either in person or through the lawyer's advertising in any medium,
specifically requests or invites the submission of information about a potential
representation without clear and reasonably understandable warnings and cautionary
statements that limit the lawyer's obligations, and a person provides information in
response. See also Comment [4]. In contrast, a consultation does not occur if a person
provides information to a lawyer in response to advertising that merely describes the
lawyer's education, experience, areas of practice, and contact information, or provides
legal information of general interest. Such a person communicates information
unilaterally to a lawyer, without any reasonable expectation that the lawyer is willing to
discuss the possibility of forming a client-lawyer relationship, and is thus not a
"prospective client ." Moreover, a person who communicates with a lawyer for the
purpose of disqualifying the lawyer is not a "prospective client.”

[3] [NO CHANGE]

[4] In order to avoid acquiring disqualifying information from a prospective client, a
lawyer considering whether or not to undertake a new matter should limit the initial
consultation to only such information as reasonably appears necessary for that purpose.
Where the information indicates that a conflict of interest or other reason for non-
representation exists, the lawyer should so inform the prospective client or decline the
representation. If the prospective client wishes to retain the lawyer, and if consent is
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possible under Rule 1.7, then consent from all affected present or former clients must be
obtained before accepting the representation.

[5] A lawyer may condition a consultation with a prospective client on the person's
informed consent that no information disclosed during the consultation will prohibit the
lawyer from representing a different client in the matter. See Rule 1.0(e) for the definition
of informed consent. If the agreement expressly so provides, the prospective client may
also consent to the lawyer's subsequent use of information received from the prospective
client.

[6] - [8] [NO CHANGE]
[9] For a lawyer's duties when a prospective client entrusts valuables or papers to the

lawyer's care, see Rules 1.15A and 1.15D.

Rule 2.1. — 2.4. [NO CHANGE]

Rule 3.1. Meritorious Claims and Contentions
[NO CHANGE]

COMMENT
[1]-[2] [NO CHANGE]
[3] The lawyer’s obligations under this Rule are subordinate to federal or state
constitutional law that entitles a defendant in a criminal matter to the assistance of
counsel in presenting a claim or contention that otherwise would be prohibited by this
Rule. See A.L.L. v. People ex rel. C.Z., 226 P.3d 1054, 1060 (Colo. 2010) (addressing
obligations of court-approved counsel for a respondent parent in a termination of parental
rights appeal).

Rule 3.2. - 3.9. [NO CHANGE]

Rule 4.1. —4.2. [NO CHANGE]
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Rule 4.3. Dealing With Unrepresented Persons
[NO CHANGE]
COMMENT

[1] An unrepresented person, particularly one not experienced in dealing with legal
matters, might assume that a lawyer is disinterested in loyalties or is a disinterested
authority on the law even when the lawyer represents a client. In order to avoid a
misunderstanding, a lawyer will typically need to identify the lawyer's client and, where
necessary, explain that the client has interests opposed to those of the unrepresented
person. For misunderstandings that sometimes arise when a lawyer for an organization
deals with an unrepresented constituent, see Rule 1.13(f).

[2] - [2A] [NO CHANGE]
Rule 4.4. Respect for Rights of Third Persons
(@) — (c) [NO CHANGE]

COMMENT
[1] [NO CHANGE]

[2] Paragraph (b) recognizes that lawyers sometimes receive documents that were
mistakenly sent or produced by opposing parties or their lawyers. A document is
inadvertently sent when it is accidentally transmitted, such as when an e-mail or letter is
misaddressed or a document or electronically stored information is accidentally included
with information that was intentionally transmitted. If a lawyer knows or reasonably
should know that such a document was sent inadvertently, then this Rule requires the
lawyer to promptly notify the sender in order to permit that person to take protective
measures. Paragraph (c) imposes an additional obligation on lawyers under limited
circumstances. If a lawyer receives a document and also receives notice from the sender
prior to reviewing the document that the document was inadvertently sent, the receiving
lawyer must refrain from examining the document and also must abide by the sender's
instructions as to the disposition of the document, unless a court otherwise orders.
Whether a lawyer is required to take additional steps beyond those required by
paragraphs (b) and (c) is a matter of law beyond the scope of these Rules, as is the
question of whether the privileged status of a document has been waived. Similarly, this
Rule does not address the legal duties of a lawyer who receives a document that the
lawyer knows or reasonably should know may have been inappropriately obtained by the
sending person. For purposes of this Rule, "document” includes, in addition to paper
documents, e-mail and other forms of electronically stored information, including
embedded data (commonly referred to as "metadata™), that is subject to being read or put
into readable form. Metadata in electronic documents creates an obligation under this
Rule only if the receiving lawyer knows or reasonably should know that the metadata was
inadvertently sent to the receiving lawyer.
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[3] [NO CHANGE]

Rule 4.5. [NO CHANGE]

Rule 5.1. - 5.2. [NO CHANGE]
Rule 5.3. Responsibilities Regarding Nonlawyer Assistants
(@) — (c) [NO CHANGE]
COMMENT

[1] Paragraph (a) requires lawyers with managerial authority within a law firm to make
reasonable efforts to ensure that the firm has in effect measures giving reasonable
assurance that nonlawyers in the firm and nonlawyers outside the firm who work on firm
matters act in a way compatible with the professional obligations of the lawyer. See
Comment [6] to Rule 1.1 (retaining lawyers outside the firm) and Comment [1] to Rule
5.1 (responsibilities with respect to lawyers within a firm). Paragraph (b) applies to
lawyers who have supervisory authority over such nonlawyers within or outside the firm.
Paragraph (c) specifies the circumstances in which a lawyer is responsible for the conduct
of such nonlawyers within or outside the firm that would be a violation of the Rules of
Professional Conduct if engaged in by a lawyer.

[2] Lawyers generally employ assistants in their practice, including secretaries,
investigators, law student interns, and paraprofessionals. Such assistants, whether
employees or independent contractors, act for the lawyer in rendition of the lawyer's
professional services. A lawyer must give such assistants appropriate instruction and
supervision concerning the ethical aspects of their employment, particularly regarding the
obligation not to disclose information relating to representation of the client, and should
be responsible for their work product. The measures employed in supervising nonlawyers
should take account of the fact that they do not have legal training and are not subject to
professional discipline.

Nonlawyers Outside the Firm

[3] A lawyer may use nonlawyers outside the firm to assist the lawyer in rendering legal
services to the client. Examples include the retention of an investigative or
paraprofessional service, hiring a document management company to create and maintain
a database for complex litigation, sending client documents to a third party for printing or
scanning, and using an Internet-based service to store client information. When using
such services outside the firm, a lawyer must make reasonable efforts to ensure that the
services are provided in a manner that is compatible with the lawyer's professional
obligations. The extent of this obligation will depend upon the circumstances, including
the education, experience and reputation of the nonlawyer; the nature of the services
involved; the terms of any arrangements concerning the protection of client information;
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and the legal and ethical environments of the jurisdictions in which the services will be
performed, particularly with regard to confidentiality. See also Rules 1.1 (competence),
1.2 (allocation of authority), 1.4 (communication with client), 1.6 (confidentiality), 5.4(a)
(professional independence of the lawyer), and 5.5(a) (unauthorized practice of law).
When retaining or directing a nonlawyer outside the firm, a lawyer should communicate
directions appropriate under the circumstances to give reasonable assurance that the
nonlawyer's conduct is compatible with the professional obligations of the lawyer.

[4] Where the client directs the selection of a particular nonlawyer service provider
outside the firm, the lawyer ordinarily should agree with the client concerning the
allocation of responsibility, as between the client and the lawyer, for the supervisory
activities described in Comment [3] above relative to that provider. See Rule 1.2. When
making such an allocation in a matter pending before a tribunal, lawyers and parties may
have additional obligations that are a matter of law beyond the scope of these Rules.

Rule 5.4. [NO CHANGE]

Rule 5.5. Unauthorized Practice of Law; Multijurisdictional Practice of Law

(@) A lawyer shall not:

(1) practice law in this jurisdiction without a license to practice law issued by the
Colorado Supreme Court unless specifically authorized by C.R.C.P. 204 or C.R.C.P. 205
or federal or tribal law;

(2) - (4) [NO CHANGE]
(b) — (e) [NO CHANGE]
COMMENT

[1] The definition of the practice of law is established by law and varies from one
jurisdiction to another. In order to protect the public, persons not admitted to practice law
in Colorado cannot hold themselves out as lawyers in Colorado or as authorized to
practice law in Colorado. Rule 5.5(a)(1) recognizes that C.R.C.P. 204 and C.R.C.P. 205
permit lawyers to practice law in accordance with their terms in Colorado without a
license from the Colorado Supreme Court. Lawyers may also be permitted to practice law
within the physical boundaries of the State, without such a license, where they do so
pursuant to Federal or tribal law. Such practice does not constitute a violation of the
general proscription of Rule 5.5(a)(1).

[2] - [6] [NO CHANGE]

Rule 5.6. —5.7. [NO CHANGE]
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Rule 6.1. Voluntary Pro Bono Publico Service

(a) — (b) [NO CHANGE]
COMMENT
[1] - [8] [NO CHANGE]

[8A] Government organizations are encouraged to adopt pro bono policies at their
discretion. Individual government attorneys should provide pro bono legal services in
accordance with their respective organizations’ internal rules and policies. For further
information, see the Colorado Bar Association VVoluntary Pro Bono Public Service Policy
for Government Attorneys, Suggested Program Guidelines, 29 Colorado Lawyer 79 (July
2000).

[9] - [11] [NO CHANGE]

Recommended Model Pro Bono Policy for Colorado Licensed Attorneys and Law
Firms

[NO CHANGE]
Recommended Model Pro Bono Policy for Colorado In-House Legal Departments

Preface. Providing pro bono legal services to persons of limited means and organizations
serving persons of limited means is a core value of Colorado licensed attorneys
enunciated in Colorado Rule of Professional Conduct 6.1. Colorado lawyers who work in
in-house legal departments have, historically, been an untapped source of pro bono
volunteers. Rule 6.1 applies equally to in-house lawyers; however, the Court recognizes
that the work environment for in-house lawyers is distinct from that of lawyers in private
law firms, and may limit the amount of pro bono work lawyers can accomplish while
working in-house.

To encourage Colorado in-house lawyers to commit to providing pro bono legal services
to persons and organizations of limited means, the Court has adopted rules to overcome
some of the barriers impeding in-house counsel from performing pro bono legal work.
For example, an in-house attorney who is not licensed to practice in Colorado may obtain
a license to perform pro bono legal work, as a pro bono attorney under Rule 204.6. of
Chapter 18, the Colorado Court Rules Governing Admission to the Bar. The attorney
must pay a one-time fee of $50, and must act under the auspices of a Colorado nonprofit
entity whose purpose is or includes the provision of pro bono legal representation to
persons of limited means.

The following Model Pro Bono Policy can be modified to meet the needs of individual
in-house legal departments. Adoption of such a policy is entirely voluntary. The model
policy below is designed to serve as a starting point for in-house legal departments within
Colorado that would like to put in place a structured program to encourage their lawyers
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to engage in pro bono service. The model policy should be adapted as needed to reflect
the culture and values of the company or organization and legal department. No formal
pro bono policy is needed to launch an in-house pro bono program (indeed, many of the
most successful in-house pro bono programs have no policy at all); however, the model
below reflects some of the issues that an in-house legal department may wish to consider
before launching a program. In a few instances below alternative language is suggested.
Additional resources and model policies are available from the Pro Bono Institute,
Corporate Pro Bono Project: http://www.probonoinst.org/projects/corporate-pro-
bono.html.

Recommended Model Pro Bono Policy for Colorado In-House Legal Departments

I. Introduction

Il. Mission Statement

I11. Pro Bono Service Defined

IV. Pro Bono Service Participation

V. Pro Bono Committee/Coordinator

V1. Pro Bono Projects

VII. Insurance Coverage

VI11. Expenses and Resources

IX. Expertise

X. Company Affiliation

XI. Conflict of Interest

References

A. Preamble to the Colorado Rules of Professional Conduct
B. Colorado Rule of Professional Conduct 6.1

C. Chief Justice Directive 98-01, Costs for Indigent Persons Civil Matters
D. Colorado Rule of Civil Procedure, Chapter 18, Rule 204.6.

I. Introduction

Company recognizes the importance of good corporate citizenship, and supporting the
communities in which it does business. Performing pro bono services benefits both the
professionals who undertake the work as well as the individuals and organizations served.
Pro bono work allows legal professionals to sharpen their existing skills, learn new areas
of the law, connect more fully with their communities, and achieve a measure of personal
fulfillment.

Rule 6.1 of the Colorado Rules of Professional Conduct sets forth an aspirational goal
that each lawyer render at least 50 hours of pro bono public legal services per year, with a
substantial majority of those hours without fee to (1) persons of limited means or (2)
governmental or non-profit organization matters designed primarily to address the needs
of persons of limited means.

[Insert statement about Company’s existing or planned community service work]
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Company encourages every member of the Legal Department to assist in providing pro
bono legal services. Company aspires to attain the goal of each Company attorney
devoting a minimum of 50 hours per year to pro bono legal services, or a proportional
amount of pro bono hours by attorneys on alternative work schedules.

I1. Mission Statement

Through its pro bono program, the Legal Department intends to serve Company’s
communities by providing pro bono legal services to individuals and organizations that
otherwise might not have access to them. In addition, the Legal Department seeks to
provide opportunities for rewarding and satisfying work, to spotlight Company’s position
as a good corporate citizen, for Legal Department professional skills and career
development, and for collaboration and teamwork across Company’s Legal Department
and within the community in general for our attorneys and other professionals.

I11. Pro Bono Service Defined

Pro bono service is the rendering of professional legal services to persons or
organizations with limited means, without the expectation of compensation, regardless of
whether such services are performed during regular work hours or at other times. It is this
provision of volunteer legal services that is covered by this pro bono policy. Because the
following activities, while meritorious, do not involve direct provision of legal services to
the poor, they are not pro bono services under this policy: participation in a non-legal
capacity in a community or volunteer organization; services to non-profit organizations
with sufficient funds to pay for legal services as part of their normal expenses; non-legal
service on the board of directors of a community or volunteer organization; services
provided to a political campaign; and legal work for family members, friends, or
Company employees who are not eligible to be pro bono clients under an approved pro
bono project.

IVV. Pro Bono Service Participation

Every member of Company Legal Department is encouraged to provide pro bono legal
services. The pro bono legal services should not interfere with regular work assignments
and must be approved by the Pro Bono Committee/Coordinator. No attorney will be
adversely affected by a decision to participate in the program; conversely, no attorney
will be penalized for not participating in the program.

Optional language: The Legal Department encourages each member to devote up to 50
hours of regular work time per year toward providing pro bono services. Legal
Department members may need to use paid time off for any pro bono services provided
in excess of 50 hours per year. [Insert language for process of tracking those hours.]

V. Pro Bono Committee/Coordinator
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To support Company’s efforts to provide pro bono services, Company Legal Department
has established a Pro Bono Coordinator/Committee. The Committee/Coordinator
oversees the pro bono program, supervises and approves all pro bono matters, ensures
that conflicts are identified and processes are followed, and ensures that all pro bono
matters are adequately supervised. The Pro Bono Coordinator/Committee encourages all
employees within the Legal Department to bring to the Coordinator’s/Committee’s
attention any pro bono projects of interest.

V1. Pro Bono Projects

All pro bono projects must be pre-approved by the Pro Bono Coordinator/Committee.
Individuals may not begin their pro bono representations in a particular matter until
Coordinator/Committee approval is received. Individuals must obtain the approval of
their supervisors to perform pro bono services during scheduled work hours. The Pro
Bono Coordinator/Committee plans to offer, from time to time, group projects that have
already been approved. In addition, members of the Legal Department may seek approval
for a new project by submitting to the Coordinator/Committee a project approval request
that contains: the name of the proposed client, the name of the opposing parties and other
entities (e.g. opposing attorney or law firm) involved, a description of the project
including the scope of work to be done, the names of the Law Department members who
would work on the project, an estimate of the time required from each person, an estimate
of any anticipated costs associated with the project, anticipated schedule of the project
and/or deadlines; supervision or training needs, whether malpractice coverage is provided
by the project sponsor, and any other relevant information.

VII. Insurance Coverage

Company’s insurance carrier provides insurance coverage for employees in the Legal
Department for work performed on approved pro bono projects. Members of the Legal
Department must advise the Pro Bono Coordinator/Committee immediately should they
learn that a complaint or disciplinary complaint may be filed concerning a pro bono
matter.

OR

Company does not have malpractice insurance to cover pro bono work of its Legal
Department members; however, many of the organizations that sponsor pre-approved pro
bono projects carry malpractice insurance for their volunteer attorneys. The Pro Bono
Coordinator/Committee will reject any project that does not provide malpractice coverage
for the legal services provided. Members of the Legal Department must advise the Pro
Bono Coordinator/Committee immediately should they learn that a complaint or
disciplinary complaint may be filed concerning a pro bono matter.

[Note: The Pro Bono Institute has outlined additional options, such as self-insurance

through the purchase of a policy from NLADA, in a paper available here:
http://lwww.cpbo.org/wp-content/uploads/2012/09/Insurance-Paper.pdf]
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VI11. Expenses and Resources

As with any other Company work assignment, individuals doing pro bono work may
engage Legal Department legal assistants, paralegals and other support staff in a manner
consistent with their job responsibilities. Legal Department members may use Company
facilities, such as telephones, copiers, computers, printers, library materials, research
materials, and mail, as appropriate to carry out pro bono work; however, in accordance
with the section entitled “Company Affiliation” below, use of Company resources should
not convey the impression that Company is providing the pro bono services. Ordinary
expenses (e.g., parking, mileage, etc.) may be submitted for reimbursement. Expenses
exceeding $250 should be submitted to the Pro Bono Coordinator/Committee for prior
approval. Legal Department members should make every effort to control expenses
related to pro bono work just as they would for any other legal matter.

IX. Expertise

Legal Department members providing pro bono services should exercise their best
judgment regarding their qualifications to handle the issues necessary to provide pro bono
services. Those providing pro bono services should obtain training on the legal issues
they will handle. Training is available through various pro bono organizations, bar
associations, law firms, and CLE offerings.

OR

Because pro bono work may require Legal Department members to work outside of their
areas of expertise and skill, the Legal Department will make available to all pro bono
volunteers substantive support services, if requested on an approved project, to enable
them to provide effective and efficient representation in pro bono matters.

X. Company Affiliation

Although Company strongly endorses participation in the pro bono program, participants
are not acting as Company representatives or employees with respect to the matters they
undertake, and Company does not necessarily endorse positions taken on behalf of pro
bono clients. Therefore, Company Legal Department members participating in such
activities do so individually and not as representatives of Company. Individuals who take
on pro bono matters must identify themselves to their clients as volunteers for the non-
profit organization and not as attorneys for Company.

Individuals providing pro bono services should not use Company’s stationery for pro
bono activities or otherwise engage in any other acts that may convey the impression that
Company is providing legal services. Individuals should use the stationery provided by
the pro bono referral organization, or if no stationery is provided, blank stationery (i.e. no
Company letterhead). Similarly Company business cards must not be distributed to pro
bono clients.
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Optional Language: Most client interviews or other meetings should take place at the
offices of a partner organization. If this is not suitable, members of the Legal Department
may host pro bono client meetings at a Company location with the prior approval of the
Coordinator/Committee. The Company attorney hosting the meeting should take care to
remind the pro bono client that, although the meeting is taking place at a Company
location, the client is represented by the attorney and not Company.

XI1. Conflict of Interest

Legal Department members may not engage in the provision of any pro bono service
which would create a conflict of interest or give the appearance of a conflict of interest.
This includes, but is not limited to, direct conflicts, business/public relations conflicts,
and politically sensitive issues. Conflicts analysis must be ongoing throughout the course
of any representation as an issue raising a conflict may present itself at any time during
the course of representation. The Pro Bono Coordinator/Committee will review and
resolve any potential conflict issues.

Rule 6.2. - 6.5. [NO CHANGE]
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Rule 7.1. Communications Concerning a Lawyer's Services
(@) — (f) [NO CHANGE]

COMMENT
[1] - [7] [INO CHANGE]

[8] An advertisement that truthfully reports a lawyer's achievements on behalf of clients
or former clients may be misleading if presented so as to lead a reasonable person to form
an unjustified expectation that the same results could be obtained for other clients in
similar matters without reference to the specific factual and legal circumstances of each
client's case. Similarly, an unsubstantiated comparison of the lawyer's services or fees
with the services or fees of other lawyers may be misleading if presented with such
specificity as would lead a reasonable person to conclude that the comparison can be
substantiated. The inclusion of an appropriate disclaimer or qualifying language may
preclude a finding that a statement is likely to create unjustified expectations or otherwise
mislead the public.

[9] Finally, Rule 7.1(c) proscribes unsolicited communications sent by restricted means
of delivery. It is misleading and an invasion of the recipient's privacy for a lawyer to send
advertising information to a prospective client by registered mail or other forms of
restricted delivery. Such modes falsely imply a degree of exigence or importance that is
unjustified under the circumstances.

22



Rule 7.2. Advertising
(@) — (c) [NO CHANGE]
COMMENT

[1] To assist the public in learning about and obtaining legal services, lawyers should be
allowed to make known their services not only through reputation but also through
organized information campaigns in the form of advertising. Advertising involves an
active quest for clients, contrary to the tradition that a lawyer should not seek clientele.
However, the public’s need to know about legal services can be fulfilled in part through
advertising. This need is particularly acute in the case of persons of moderate means who
have not made extensive use of legal services. The interest in expanding public
information about legal services ought to prevail over considerations of tradition.
Nevertheless, advertising by lawyers entails the risk of practices that are misleading or
overreaching.

[2] This Rule permits public dissemination of information concerning a lawyer's name or
firm name, address, e-mail address, website, and telephone number; the kinds of services
the lawyer will undertake; the basis on which the lawyer's fees are determined, including
prices for specific services and payment and credit arrangements; a lawyer's foreign
language ability; names of references and, with their consent, names of clients regularly
represented; and other information that might invite the attention of those seeking legal
assistance.

[3] Questions of effectiveness and taste in advertising are matters of speculation and
subjective judgment. Some jurisdictions have had extensive prohibitions against
television and other forms of advertising, against advertising going beyond specified facts
about a lawyer, or against "undignified" advertising. Television, the Internet, and other
forms of electronic communications are now among the most powerful media for getting
information to the public, particularly persons of low and moderate income; prohibiting
television and other forms of electronic advertising, therefore, would impede the flow of
information about legal services to many sectors of the public. Limiting the information
that may be advertised has a similar effect and assumes that the bar can accurately
forecast the kind of information that the public would regard as relevant. See Rule 7.3 (a)
for the prohibition against the solicitation of a prospective client through a real-time
electronic exchange initiated by the lawyer.

[4] [NO CHANGE]

[5] Except as permitted under paragraphs (b)(1)-(b)(4), lawyers are not permitted to pay
others for recommending the lawyer's services or for channeling professional work in a
manner that violates Rule 7.3. A communication contains a recommendation if it

endorses or vouches for a lawyer's credentials, abilities, competence, character, or other
professional qualities. Paragraph (b)(1), however, allows a lawyer to pay for advertising
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and communications permitted by this Rule, including the costs of print directory listings,
on-line directory listings, newspaper ads, television and radio airtime, domain-name
registrations, sponsorship fees, Internet-based advertisements, and group advertising. A
lawyer may compensate employees, agents and vendors who are engaged to provide
marketing or client-development services, such as publicists, public-relations personnel,
business-development staff, and website designers. Moreover, a lawyer may pay others
for generating client leads, such as Internet-based client leads, as long as the lead
generator does not recommend the lawyer, any payment to the lead generator is
consistent with Rules 1.5(e) (division of fees) and 5.4 (professional independence of the
lawyer), and the lead generator's communications are consistent with Rule 7.1
(communications concerning a lawyer's services). To comply with Rule 7.1, a lawyer
must not pay a lead generator that states, implies, or creates a reasonable impression that
it is recommending the lawyer, is making the referral without payment from the lawyer,
or has analyzed a person's legal problems when determining which lawyer should receive
the referral. See also Rule 5.3 (duties of lawyers and law firms with respect to the
conduct of nonlawyers); Rule 8.4(a) (duty to avoid violating the Rules through the acts of
another).

[6] A lawyer may pay the usual charges of a legal service plan or a not-for-profit or
qualified lawyer referral service. A legal service plan is a prepaid or group legal service
plan or a similar delivery system that assists people who seek to secure legal
representation. A lawyer referral service, on the other hand, is any organization that holds
itself out to the public as a lawyer referral service. Such referral services are understood
by the public to be consumer-oriented organizations that provide unbiased referrals to
lawyers with appropriate experience in the subject matter of the representation and afford
other client protections, such as complaint procedures or malpractice insurance
requirements. Consequently, this Rule only permits a lawyer to pay the usual charges of a
not-for-profit or qualified lawyer referral service. A qualified lawyer referral service is
one that is approved by an appropriate regulatory authority as affording adequate
protections for the public. See, e.g., the American Bar Association's Model Supreme
Court Rules Governing Lawyer Referral Services and Model Lawyer Referral and
Information Service Quality Assurance Act (requiring that organizations that are
identified as lawyer referral services (i) permit the participation of all lawyers who are
licensed and eligible to practice in the jurisdiction and who meet reasonable objective
eligibility requirements as may be established by the referral service for the protection of
the public; (ii) require each participating lawyer to carry reasonably adequate malpractice
insurance; (iii) act reasonably to assess client satisfaction and address client complaints;
and (iv) do not make referrals to lawyers who own, operate or are employed by the
referral service).

[7] A lawyer who accepts assignments or referrals from a legal service plan or referrals
from a lawyer referral service must act reasonably to assure that the activities of the plan
or service are compatible with the lawyer's professional obligations. See Rule 5.3. Legal
service plans and lawyer referral services may communicate with the public, but such
communication must be in conformity with these Rules. Thus, advertising must not be
false or misleading, as would be the case if the communications of a group advertising
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program or a group legal services plan would mislead the public to think that it was a
lawyer referral service sponsored by a state agency or bar association. Nor could the
lawyer allow in-person, telephonic, or real-time contacts that would violate Rule 7.3.

[8] [NO CHANGE]

Rule 7.3. Solicitation of Clients
(@) [NO CHANGE]

(b) A lawyer shall not solicit professional employment from a prospective client by
written, recorded, or electronic communication, or by in-person, telephone, or real-time
electronic contact even when not otherwise prohibited by paragraph (a), if:

(1) the target of the solicitation has made known to the lawyer a desire not to be solicited
by the lawyer; or

(2) the solicitation involves coercion, duress, or harassment.
(c) [NO CHANGE]

(d) Every written, recorded, or electronic communication from a lawyer soliciting
professional employment from anyone known to be in need of legal services in a
particular matter shall:

(1) include the words "Advertising Material™ on the outside envelope, if any, and at the
beginning and ending of any recorded or electronic communication, unless the recipient
of the communication is a person specified in paragraphs (a)(1) or (a)(2);

(2) not reveal on the envelope or on the outside of a self-mailing brochure or pamphlet
the nature of the prospective client's legal problem.

A copy of or recording of each such communication and a sample of the envelopes, if
any, in which the communications are enclosed shall be kept for a period of four years
from the date of dissemination of the communication.

(¢) [NO CHANGE]
COMMENT

[1] A solicitation is a targeted communication initiated by the lawyer that is directed to a
specific person and that offers to provide, or can reasonably be understood as offering to
provide, legal services. In contrast, a lawyer’s communication typically does not
constitute a solicitation if it is directed to the general public, such as through a billboard,
an Internet banner advertisement, a website or a television commercial, or if it is in
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response to a request for information or is automatically generated in response to Internet
searches.

[2] There is a potential for abuse when a solicitation involves direct in-person, live
telephone, or real-time electronic contact by a lawyer with someone known to need legal
services. These forms of contact subject a person to the private importuning of the trained
advocate in a direct interpersonal encounter. The person, who may already feel
overwhelmed by the circumstances giving rise to the need for legal services, may find it
difficult fully to evaluate all available alternatives with reasoned judgment and
appropriate self-interest in the face of the lawyer's presence and insistence upon being
retained immediately. The situation is fraught with the possibility of undue influence,
intimidation, and over-reaching.

[3] This potential for abuse inherent in direct in-person, live telephone, or real-time
electronic solicitation justifies its prohibition, particularly since lawyers have alternative
means of conveying necessary information to those who may be in need of legal services.
In particular, communications can be mailed or transmitted by e-mail or other electronic
means that do not involve real-time contact and do not violate other laws governing
solicitations. These forms of communications and solicitations make it possible for the
public to be informed about the need for legal services, and about the qualifications of
available lawyers and law firms, without subjecting the public to direct in-person,
telephone, or real-time electronic persuasion that may overwhelm a person's judgment.

[4] The use of general advertising and written, recorded, or electronic communications to
transmit information from lawyer to the public, rather than direct in-person, live
telephone, or real-time electronic contact, will help to assure that the information flows
cleanly as well as freely. The contents of advertisements and communications permitted
under Rule 7.2 can be permanently recorded so that they cannot be disputed and may be
shared with others who know the lawyer. This potential for informal review is itself
likely to help guard against statements and claims that might constitute false and
misleading communications, in violation of Rule 7.1. The contents of direct in-person,
live telephone, or real-time electronic contact can be disputed and may not be subject to
third-party scrutiny. Consequently, they are much more likely to approach (and
occasionally cross) the dividing line between accurate representations and those that are
false and misleading.

[5] There is far less likelihood that a lawyer would engage in abusive practices against a
former client or a person with whom the lawyer has close personal or family relationship,
or in situations in which the lawyer is motivated by considerations other than the lawyer's
pecuniary gain. Nor is there a serious potential for abuse when the person contacted is a
lawyer. Consequently, the general prohibition in Rule 7.3(a) and the requirements of Rule
7.3(c) are not applicable in those situations. Also, paragraph (a) is not intended to
prohibit a lawyer from participating in constitutionally protected activities of public or
charitable legal-service organizations or bona fide political, social, civic, fraternal,
employee, or trade organizations whose purposes include providing or recommending
legal services to its members or beneficiaries.
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[6] But even permitted forms of solicitation can be abused. Thus, any solicitation which
contains information which is false or misleading within the meaning of Rule 7.1, which
involves coercion, duress, or harassment within the meaning of Rule 7.3(b)(2), or which
involves contact with someone who has made known to the lawyer a desire not to be
solicited by the lawyer within the meaning of Rule 7.3(b)(1) is prohibited. Moreover, if
after sending a letter or other communication to a client as permitted by Rule 7.2 the
lawyer receives no response, any further effort to communicate with the recipient of the
communication may violate the provisions of Rule 7.3(b).

[7] This Rule is not intended to prohibit a lawyer from contacting representatives of
organizations or groups that may be interested in establishing a group or prepaid legal
plan for their members, insureds, beneficiaries, or other third parties for the purpose of
informing such entities of the availability of and details concerning the plan or
arrangement which the lawyer or lawyer's firm is willing to offer. This form of
communication is not directed to people who are seeking legal services for themselves.
Rather, it is usually addressed to an individual acting in a fiduciary capacity seeking a
supplier of legal services for others who may, if they choose, become prospective clients
of the lawyer. Under these circumstances, the activity which the lawyer undertakes in
communicating with such representatives and the type of information transmitted to the
individual are functionally similar to and serve the same purpose as advertising permitted
under Rule 7.2.

[8] The requirement in Rule 7.3(d)(1) that certain communications be marked
"Advertising Material™ does not apply to communications sent in response to requests of
potential clients or their spokespersons or sponsors. General announcements by lawyers,
including changes in personnel or office location, do not constitute communications
soliciting professional employment from a client known to be in need of legal services
within the meaning of this Rule.

[9] Paragraph (e) of this Rule permits a lawyer to participate with an organization which
uses personal contact to solicit members for its group or prepaid legal service plan,
provided that the personal contact is not undertaken by any lawyer who would be a
provider of legal services through the plan. The organization must not be owned by or
directed (whether as manager or otherwise) by any lawyer or law firm that participates in
the plan. For example, paragraph (e) would not permit a lawyer to create an organization
controlled directly or indirectly by the lawyer and use the organization for the in-person
or telephone solicitation of legal employment of the lawyer through memberships in the
plan or otherwise. The communication permitted by these organizations also must not be
directed to a person known to need legal services in a particular matter, but is to be
designed to inform potential plan members generally of another means of affordable legal
services. Lawyers who participate in a legal service plan must reasonably assure that the
plan sponsors are in compliance with Rules 7.1, 7.2, and 7.3(b). See Rule 8.4(a).

Rule 7.4. - 7.6. [NO CHANGE]
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Rule 8.1. — 8.4. [NO CHANGE]

Rule 8.5. Disciplinary Authority; Choice of Law

(@) — (b) [NO CHANGE]
COMMENT

[1] [NO CHANGE]
[1A] The second sentence of Rule 8.5(a) does not preclude prosecution for the
unauthorized practice of law of a lawyer who is not admitted in this jurisdiction, and who
does not comply with C.R.C.P. 204 or C.R.C.P. 205, but who provides or offers to
provide any legal services in this jurisdiction.

[2] - [7] [INO CHANGE]

Rule 9. [NO CHANGE]

Amended and Adopted by the Court, En Banc, April 6, 2016, effective immediately.

By the Court:
Nathan B. Coats Monica M. Marquez
Justice, Colorado Supreme Court Justice, Colorado Supreme Court
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