RULE CHANGE 2019(05)
COLORADO RULES OF PROFESSIONAL CONDUCT



Rule 1.5. Fees

(a) - (g) [NO CHANGE]

(h) A “flat fee” is a fee for specified legal services for which the client agrees to pay a fixed
amount, regardless of the time or effort involved.

(1) The terms of a flat fee shall be communicated in writing before or within a reasonable
time after commencing the representation and shall include the following information:

(i) A description of the services the lawyer agrees to perform;

(ii) The amount to be paid to the lawyer and the timing of payment for the services to be
performed;

(iii) If any portion of the flat fee is to be earned by the lawyer before conclusion of the
representation, the amount to be earned upon the completion of specified tasks or the
occurrence of specified events; and

(iv) The amount or the method of calculating the fees the lawyer earns, if any, should the
representation terminate before completion of the specified tasks or the occurrence
of specified events.

(2) If all or any portion of a flat fee is paid in advance of being earned and a dispute arises
about whether the lawyer has earned all or part of the flat fee, the lawyer shall comply
with Rule 1.15A(c) with respect to any portion of the flat fee that is in dispute.

(3) The form Flat Fee Agreement following the comment to this Rule may be used for flat
fee agreements and shall be sufficient. The authorization of this form shall not prevent
the use of other forms consistent with this Rule.

COMMENT
Reasonableness of Fee and Expenses
[1] [NO CHANGE]
Basis or Rate of Fee
[2] When the lawyer has regularly represented a client, they ordinarily will have evolved an
understanding concerning the basis or rate of the fee and the expenses for which the client will

be responsible, but when there has been a change from their previous understanding the basis or
rate of the fee should be promptly communicated in writing. In a new client-lawyer relationship,




the baS|s or rate of the fee must be promptly communlcated in ertlng to the cllent—\ALhen—the

form of a formal engagement letter or agreement, and it need not be signed by the client.
Moreover, it is not necessary to recite all the factors that underlie the basis of the fee, but only
those that are directly involved in its computation. It is sufficient, for example, to state that the
basic rate is an hourly charge or a fixed amount or an estimated amount, to identify the factors
that may be taken into account in finally fixing the fee, or to furnish the client with a simple
memorandum or the lawyer’s customary fee schedule. When developments occur during the
representation that render an earlier disclesure-communication substantially inaccurate, a revised

written eisclosure-communication should be provided to the client. All flat fee arrangements
must be in writing and must comply with paragraph (h) of this Rule. All contingent fee
arrangements must be in writing, regardless of whether the client-lawyer relationship is new or
established. See C.R.C.P., Ch. 23.3, Rule 1.

[3] - [4] [NO CHANGE]

[5] An A fee agreement may not be made whose terms might induce the lawyer improperly to
curtail services for the client or perform them in a way contrary to the client’s interest. For
example, a lawyer should not enter into an agreement whereby services are to be provided only
up to a stated amount when it is foreseeable that more extensive services probably will be
required, unless the situation is adequately explained to the client. Otherwise, the client might
have to bargain for further assistance in the midst of a proceeding or transaction. However, it is
proper to define the extent of services in light of the client’s ability to pay. A lawyer should not
exploit a fee arrangement based primarily on hourly charges by using wasteful procedures.

[6] - [10] [NO CHANGE]

[11] To make a determination of when an advance fee is earned, the written statement of the
basis or rate of the fee, when required by Rule 1.5(b) or (h), should include a description of the
benefit or service that justifies the lawyer’s earning the fee, the amount of the advance unearned
fee, as well as a statement describing when the fee is earned. Whether a lawyer has conferred a
sufficient benefit to earn a portion of the advance fee will depend on the circumstances of the
particular case. The circumstances under which a fee is earned should be evaluated under an
objective standard of reasonableness. Rule 1.5(a).
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[12] Advances of unearned fees, including - SRR s>>-advances of all or a
portion of a flat fee, are those funds the client pays for specmed legal services that the lawyer
has agreed to perform in the future. Pursuant to Rule -151.5(f), the lawyer must deposit an
advance of unearned fees in the lawyer’s trust account. The funds may be earned only as the
lawyer performs specified legal services or confers benefits on the client as provided for in the




written statement of the basis of the fee, if a written statement is required by Rule 1.5(b). See
also Restatement (Third) of the Law Governing Lawyers 8§88 34, 38 (1998). Rule 1.5(f) does not
prevent a lawyer from entering into these types of arrangements.

[13] [NO CHANGE]

[14] - A lawyer and client may agree that a flat fee or a portion of a flat fee is
earned in various ways. For example, the lawyer and client may agree to an advance

flat fee that will be earned in whole or in part based upon the lawyer’s completion of specific
tasks or the occurrence of specific events, regardless of the precise amount of the lawyer’s time
involved. For instance, in a criminal defense matter, a lawyer and client may agree that the
lawyer earns portions of the - flat fee upon the lawyer’s entry of appearance,
initial advisement, review of discovery, preliminary hearing, pretrial conference, disposition
hearing, motions hearing, trial, and sentencing. Similarly, in a trusts and estates matter, a lawyer
and client may agree that the lawyer earns portions of the flat fee upon client
consultation, legal research, completing the initial draft of testamentary documents, further client
consultation, and completing the final documents.

[15] The portions of the advance flat fee earned as each such event occurs need not
be in equal amounts. However, the fees attributed to each event should reflect a reasonable
estimate of the proportionate value of the legal services the lawyer provides in completing each
designated event to the anticipated legal services to be provided on the entire matter. See Rule
1.5(a); Feiger, Collison & Killmer v. Jones, 926 P.2d 1244, 1252-53 (Colo. 1996) (client’s
sophistication is relevant factor).

[16] “[A]n ‘engagement retainer fee’ is a fee paid, apart from any other compensation, to ensure
that a lawyer will be available for the client if required. An engagement retainer must be
distinguished from a lump-sum fee [i.e., a flat fee] constituting the entire payment for a lawyer’s
service in a matter and from an advance payment from which fees will be subtracted (see § 38,
Comment g). A fee is an engagement retainer only if the lawyer is to be additionally
compensated for actual work, if any, performed.” Restatement (Third) of the Law Governing
Lawyers § 34 Comment e. An engagement retainer fee agreement must comply with Rule 1.5(a),
(b), and (g), and should expressly include the amount of the engagement retainer fee, describe
the service or benefit that justifies the lawyer’s earning the engagement retainer fee, and state
that the engagement retainer fee is earned upon receipt. As defined above, an engagement
retainer fee will be earned upon receipt because the lawyer provides an immediate benefit to the
client, such as forgoing other business opportunities by making the lawyer’s services available
for a given period of time to the exclusion of other clients or potential clients, or by giving
priority to the client’s work over other matters.

[17] - [18] [NO CHANGE]

Form Flat Fee Agreement




The client (“Client”) retains (“Lawyer” [or “Firm”])

to perform the legal services specified in Section |, below, for a flat fee as described below.

I. Legal Services to Be Performed.

In exchange for the fee described in this Agreement, Lawyer will perform the following

legal services (“Services”): [Insert specific description of the scope and/or objective of the

representation. Examples: Represent Client in DUI criminal case in Jefferson County; Prepare a

Will Jor Power of Attorney or contract]]

Il. Flat Fee.

This is a flat fee agreement. Client will pay Lawyer [or Firm] $ for

Lawyer’s [or Firm’s] performance of the Services described in Section I, above. plus costs as

described in Section VI, below. Client understands that Client is NOT entering into an hourly fee

arrangement. This means that Lawyer [or Firm] will devote such time to the representation as is

necessary, but the Lawvyer’s [or Firm’s] fee will not be increased or decreased based upon the

number of hours spent.

I11. When Fee Is Earned.

The flat fee will be earned in increments, as follows:

Description of increment: Amount earned:
Description of increment: Amount earned:
Description of increment: Amount earned:
Description of Increment: Amount earned:

Description of increment: Amount earned:




[Alternatively: The flat fee will be earned when Lawyer [or Firm] provides Client with

[Select one: the Will, the Power of Attorney, the contract, other specified description of work].

IV. When Fee Is Payable.

Client shall pay Lawyer [or Firm] [Select one: in advance, as billed, or as the services are

completed]. Fees paid in advance shall be placed in Lawyer’s [or Firm’s] trust account and shall

remain the property of Client until they are earned. When the fee or part of the fee is earned

pursuant to this Agreement, it becomes the property of Lawyer [or Firm].

V. Right to Terminate Representation and Fees on Termination.

Client has the right to terminate the representation at any time and for any reason, and

Lawyer [or firm] may terminate the representation in accordance with Rule 1.16 of the Colorado

Rules of Professional Conduct. In the event that Client terminates the representation without

wrongful conduct by Lawyer [or Firm] that would cause Lawyer [or Firm] to forfeit any fee, or

Lawyer [or Firm] justifiably withdraws in accordance with Rule 1.16 from representing Client,

Client shall pay, and Lawyer [or Firm] shall be entitled to, the fee or part of the fee earned by

Lawyer [or Firm] as described in Section |, above, up to the time of termination. In a litigation

matter, Client shall pay, and Lawyer [or Firm] shall be entitled to, the fee or part of the fee

earned up to the time when the court grants Lawyer’s motion for withdrawal. If the

representation is terminated between the completion of increments described in Section |11

above, Client shall pay a fee based on [an hourly rate of $ ] [the percentage of the task

completed] [other specified method]. However, such fees shall not exceed the amount that would

have been earned had the representation continued until the completion of the increment, and in

any event all fees shall be reasonable.

V1. Costs.

Client is liable to Lawyer [or Firm] for reasonable expenses and disbursements.

Examples of such expenses and disbursements are fees payable to the Court and expenses

involved in preparing exhibits. Such expenses and disbursements are estimated to be $




Client authorizes Lawyer [or Firm] to incur expenses and disbursements up to a maximum of

$ . which limitation will not be exceeded without Client's further written authorization.

Client shall reimburse Lawyer for such expenditures [Select one: upon receipt of a billing, in

specified installments, or upon completion of the Services].

Dated:

CLIENT: ATTORNEY [FIRM]:

Signature Signature




Rule 1.5. Fees

(@) — (g) [NO CHANGE]

(h) A “flat fee” is a fee for specified legal services for which the client agrees to pay a fixed
amount, regardless of the time or effort involved.

(1) The terms of a flat fee shall be communicated in writing before or within a reasonable
time after commencing the representation and shall include the following information:

(i) A description of the services the lawyer agrees to perform;

(i) The amount to be paid to the lawyer and the timing of payment for the services to be
performed,;

(iii) If any portion of the flat fee is to be earned by the lawyer before conclusion of the
representation, the amount to be earned upon the completion of specified tasks or the
occurrence of specified events; and

(iv) The amount or the method of calculating the fees the lawyer earns, if any, should the
representation terminate before completion of the specified tasks or the occurrence
of specified events.

(2) If all or any portion of a flat fee is paid in advance of being earned and a dispute arises
about whether the lawyer has earned all or part of the flat fee, the lawyer shall comply
with Rule 1.15A(c) with respect to any portion of the flat fee that is in dispute.

(3) The form Flat Fee Agreement following the comment to this Rule may be used for flat
fee agreements and shall be sufficient. The authorization of this form shall not prevent
the use of other forms consistent with this Rule.

COMMENT
Reasonableness of Fee and Expenses
[1] [NO CHANGE]
Basis or Rate of Fee

[2] When the lawyer has regularly represented a client, they ordinarily will have evolved an
understanding concerning the basis or rate of the fee and the expenses for which the client will
be responsible, but when there has been a change from their previous understanding the basis or
rate of the fee should be promptly communicated in writing. In a new client-lawyer relationship,



the basis or rate of the fee must be promptly communicated in writing to the client, but the
communication need not take the form of a formal engagement letter or agreement, and it need
not be signed by the client. Moreover, it is not necessary to recite all the factors that underlie the
basis of the fee, but only those that are directly involved in its computation. It is sufficient, for
example, to state that the basic rate is an hourly charge or a fixed amount or an estimated
amount, to identify the factors that may be taken into account in finally fixing the fee, or to
furnish the client with a simple memorandum or the lawyer’s customary fee schedule. When
developments occur during the representation that render an earlier communication substantially
inaccurate, a revised written communication should be provided to the client. All flat fee
arrangements must be in writing and must comply with paragraph (h) of this Rule. All
contingent fee arrangements must be in writing, regardless of whether the client-lawyer
relationship is new or established. See C.R.C.P., Ch. 23.3, Rule 1.

[3] - [4] [NO CHANGE]

[5] A fee agreement may not be made whose terms might induce the lawyer improperly to
curtail services for the client or perform them in a way contrary to the client’s interest. For
example, a lawyer should not enter into an agreement whereby services are to be provided only
up to a stated amount when it is foreseeable that more extensive services probably will be
required, unless the situation is adequately explained to the client. Otherwise, the client might
have to bargain for further assistance in the midst of a proceeding or transaction. However, it is
proper to define the extent of services in light of the client’s ability to pay. A lawyer should not
exploit a fee arrangement based primarily on hourly charges by using wasteful procedures.

[6] - [10] [NO CHANGE]

[11] To make a determination of when an advance fee is earned, the written statement of the
basis or rate of the fee, when required by Rule 1.5(b) or (h), should include a description of the
benefit or service that justifies the lawyer’s earning the fee, the amount of the advance unearned
fee, as well as a statement describing when the fee is earned. Whether a lawyer has conferred a
sufficient benefit to earn a portion of the advance fee will depend on the circumstances of the
particular case. The circumstances under which a fee is earned should be evaluated under an
objective standard of reasonableness. Rule 1.5(a).

[12] Advances of unearned fees, including advances of all or a portion of a flat fee, are those
funds the client pays for specified legal services that the lawyer has agreed to perform in the
future. Pursuant to Rule 1.5(f), the lawyer must deposit an advance of unearned fees in the
lawyer’s trust account. The funds may be earned only as the lawyer performs specified legal
services or confers benefits on the client as provided for in the written statement of the basis of
the fee, if a written statement is required by Rule 1.5(b). See also Restatement (Third) of the Law
Governing Lawyers 88 34, 38 (1998). Rule 1.5(f) does not prevent a lawyer from entering into
these types of arrangements.

[13] [NO CHANGE]

[14] A lawyer and client may agree that a flat fee or a portion of a flat fee is earned in various
ways. For example, the lawyer and client may agree to an advance flat fee that will be earned in



whole or in part based upon the lawyer’s completion of specific tasks or the occurrence of
specific events, regardless of the precise amount of the lawyer’s time involved. For instance, in a
criminal defense matter, a lawyer and client may agree that the lawyer earns portions of the flat
fee upon the lawyer’s entry of appearance, initial advisement, review of discovery, preliminary
hearing, pretrial conference, disposition hearing, motions hearing, trial, and sentencing.
Similarly, in a trusts and estates matter, a lawyer and client may agree that the lawyer earns
portions of the flat fee upon client consultation, legal research, completing the initial draft of
testamentary documents, further client consultation, and completing the final documents.

[15] The portions of the advance flat fee earned as each such event occurs need not be in equal
amounts. However, the fees attributed to each event should reflect a reasonable estimate of the
proportionate value of the legal services the lawyer provides in completing each designated event
to the anticipated legal services to be provided on the entire matter. See Rule 1.5(a); Feiger,
Collison & Killmer v. Jones, 926 P.2d 1244, 1252-53 (Colo. 1996) (client’s sophistication is
relevant factor).

[16] “[A]n ‘engagement retainer fee’ is a fee paid, apart from any other compensation, to ensure
that a lawyer will be available for the client if required. An engagement retainer must be
distinguished from a lump-sum fee [i.e., a flat fee] constituting the entire payment for a lawyer’s
service in a matter and from an advance payment from which fees will be subtracted (see § 38,
Comment g). A fee is an engagement retainer only if the lawyer is to be additionally
compensated for actual work, if any, performed.” Restatement (Third) of the Law Governing
Lawyers 8 34 Comment e. An engagement retainer fee agreement must comply with Rule 1.5(a),
(b), and (g), and should expressly include the amount of the engagement retainer fee, describe
the service or benefit that justifies the lawyer’s earning the engagement retainer fee, and state
that the engagement retainer fee is earned upon receipt. As defined above, an engagement
retainer fee will be earned upon receipt because the lawyer provides an immediate benefit to the
client, such as forgoing other business opportunities by making the lawyer’s services available
for a given period of time to the exclusion of other clients or potential clients, or by giving
priority to the client’s work over other matters.

[17] - [18] [NO CHANGE]

Form Flat Fee Agreement

The client (“Client”) retains (“Lawyer” [or “Firm”])

to perform the legal services specified in Section I, below, for a flat fee as described below.
I. Legal Services to Be Performed.

In exchange for the fee described in this Agreement, Lawyer will perform the following

legal services (“Services”): [Insert specific description of the scope and/or objective of the



representation. Examples: Represent Client in DUI criminal case in Jefferson County; Prepare a

Will [or Power of Attorney or contract]]
Il. Flat Fee.

This is a flat fee agreement. Client will pay Lawyer [or Firm] $ for

Lawyer’s [or Firm’s] performance of the Services described in Section I, above, plus costs as
described in Section VI, below. Client understands that Client is NOT entering into an hourly fee
arrangement. This means that Lawyer [or Firm] will devote such time to the representation as is
necessary, but the Lawyer’s [or Firm’s] fee will not be increased or decreased based upon the

number of hours spent.
I11. When Fee Is Earned.

The flat fee will be earned in increments, as follows:

Description of increment: Amount earned:
Description of increment: Amount earned:
Description of increment: Amount earned:
Description of Increment: Amount earned:
Description of increment: Amount earned:

[Alternatively: The flat fee will be earned when Lawyer [or Firm] provides Client with

[Select one: the Will, the Power of Attorney, the contract, other specified description of work].
IV. When Fee Is Payable.

Client shall pay Lawyer [or Firm] [Select one: in advance, as billed, or as the services are

completed]. Fees paid in advance shall be placed in Lawyer’s [or Firm’s] trust account and shall



remain the property of Client until they are earned. When the fee or part of the fee is earned

pursuant to this Agreement, it becomes the property of Lawyer [or Firm].
V. Right to Terminate Representation and Fees on Termination.

Client has the right to terminate the representation at any time and for any reason, and
Lawyer [or firm] may terminate the representation in accordance with Rule 1.16 of the Colorado
Rules of Professional Conduct. In the event that Client terminates the representation without
wrongful conduct by Lawyer [or Firm] that would cause Lawyer [or Firm] to forfeit any fee, or
Lawyer [or Firm] justifiably withdraws in accordance with Rule 1.16 from representing Client,
Client shall pay, and Lawyer [or Firm] shall be entitled to, the fee or part of the fee earned by
Lawyer [or Firm] as described in Section I, above, up to the time of termination. In a litigation
matter, Client shall pay, and Lawyer [or Firm] shall be entitled to, the fee or part of the fee
earned up to the time when the court grants Lawyer’s motion for withdrawal. If the
representation is terminated between the completion of increments described in Section |11
above, Client shall pay a fee based on [an hourly rate of $ ] [the percentage of the task
completed] [other specified method]. However, such fees shall not exceed the amount that would
have been earned had the representation continued until the completion of the increment, and in

any event all fees shall be reasonable.
VI. Costs.

Client is liable to Lawyer [or Firm] for reasonable expenses and disbursements.
Examples of such expenses and disbursements are fees payable to the Court and expenses
involved in preparing exhibits. Such expenses and disbursements are estimated to be $
Client authorizes Lawyer [or Firm] to incur expenses and disbursements up to a maximum of
$_, which limitation will not be exceeded without Client's further written authorization.
Client shall reimburse Lawyer for such expenditures [Select one: upon receipt of a billing, in

specified installments, or upon completion of the Services].

Dated:




CLIENT: ATTORNEY [FIRM]:

Signature Signature



Amended and Adopted by the Court, En Banc, January 31, 2019, effective immediately.
This applies only to flat fee agreements entered into on or after the effective date.

By the Court:

Monica M. Marquez
Justice, Colorado Supreme Court
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