Rul e Change #2001(10)

The Col orado Rules of G vil Procedure
Chapter 4. Disclosure and Di scovery
The follow ng rules are Arended and Adopted as of May 24, 2001:
CRCP. 26. Ceneral Provisions Governing Discovery; Duty of
Di scl osure
Amended and Adopted by the Court, En Banc, May 24, 2001,
effective July 1, 2001.

BY THE COURT:

Gregory J. Hobbs, Jr.
Justice, Colorado Suprenme Court



C.RCP. 26. Ceneral Provisions Governing D scovery; Duty of
Di scl osure

(a) Required Disclosures; Methods to Di scover Additional
Matter.

Unl ess otherwi se ordered by the court or stipulated by the
parties, provisions of this Rule shall not apply to donestic
relations, juvenile, nental health, probate, water |law, forcible
entry and detainer, C.R C.P. 120, or other expedited
pr oceedi ngs.

(1) Disclosures. Except to the extent otherw se directed
by the court, a party shall, without awaiting a discovery
request, provide to other parties:

(A [*** NO CHANGE]

(B) A listing, together with a copy of, or a description
by category and | ocation of, all docunents, data conpil ations,
and tangi ble things in the possession, custody, or control of
the party that are relevant to disputed facts alleged with
particularity in the pleadi ngs-, nmaking available for inspection

and copying the docunents or other evidentiary material, not
privileged or protected fromdisclosure, as though a request for

production of those docunents had been served pursuant to
CRCP. 34

(C© A description of the categories of damages sought and
a A—conputation of any category of econom c damages cl ai ned by
t he disclosing party, making available for inspection and
copying pursuant to CR C.P 34 the docunents or other
evidentiary material, not privileged or protected from
di scl osure, en—whiechsuchconputation+ts based—ineluding
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as though a request for production of those docunents had been
served pursuant to CR C P. 34; and

(D) Any insurance agreenent under which any person
carrying on an insurance business nay be liable to satisfy part
or all of a judgnent which may be entered in the action or to
i ndemmify or reinburse for paynents nmade to satisfy the
j udgnent, maki ng such agreenent available for inspection and
copying pursuant to CR C. P. 34.

The timng of disclosures shall be within 30 days after the

case is at issue as defined in pursuantto-C R C P. 16(b). A
party shall make the required disclosures based on the

i nformati on then known and reasonably available to the party and
is not excused from maki ng such discl osures because the party
has not conpl eted investigation of the case or because the party
chal I enges the sufficiency of another party's disclosures or
because another party has not nade the required disclosures.




(2) Disclosure of Expert Testinony.

(A) In addition to the disclosures required by subsection
(a)(1) of this Rule, a party shall disclose to other parties the
identity of any person who nmay present evidence at trial,
pursuant to Rules 702, 703, or 705 of the Col orado Rul es of
Evi dence together with an identification of the person's fields
of expertise.

(B)(1)-(I1) [*** NO CHANGEH]

G—R—G—P——}aeb}———Unless otherMAse prOV|ded in the Case

Managenment Order, the timng of the disclosures shall be as
fol |l ows:

(I') The disclosure by a claimng party under a conpl ai nt,
counterclaim cross-claimor third-party claimshall be nade at
| east 120 days before the trial date.-set—forthe—comencenent

of trial.

(I'l) The disclosure by a defending party shall be nade
within 30 days after service of the claimng party's disclosure,
provi ded, however, that if the claimng party serves its
di scl osure earlier than required under subparagraph
26(a)(2) (O (1), the defending party is not required to serve its
di scl osures until 90 days before the trial date.

(rrr)y If the evidence is intended to contradict or rebut
evi dence on the same subject matter identified by another party
under subparagraph—a)2B) (a)(2) (O (11) of this Rule, such
di scl osure shall be made within 20 days after the disclosure
made by the other party.

(3) [*** NO CHANGE]

(4) Formof Disclosures; Filing. Unless—eotherwise
di-rectedbythe Case Managenrent—Order—al—Al | di scl osures
pursuant to subparagraphs (a)(1l) and (a)(2) of this Rule shal
be made in witing, signed pursuant to CR C. P. 26(Qg)(1), served
and pronptly filed with the court, but such court filings shal
not include copies of any disclosed docunents or other

evidentiary material, or any expert reports or summmuries. A
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[ Thi s subsection anended and noved to new subsection (b)(5)]

(b) Discovery Scope and Limts. Unless otherwise limted
by order of the court in accordance with these rules, the scope
of discovery is as foll ows:

(1) [*** NO CHANGE]

(2) Limtations. Except upon order for good cause shown,
di scovery shall be [imted as foll ows:

(A) A party may take one deposition of each adverse party
and of two other persons, exclusive of persons expected to give
expert testinony disclosed pursuant to subsection 26(a)(2). The
scope and manner of proceeding by way of deposition and the use
t hereof shall otherw se be governed by CR C P. Rules 26, 28,
29, 30, 31, 32 and 45.

(B)-(D) [*** NO CHANGH]

(E) A party may serve on each adverse party 20 requests
for adm ssion, each of which shall consist of a single request.
A party may al so serve requests for adm ssion of the genui neness
of up to 50 separate docunents that the party intends to offer
into evidence at trial. The scope and manner of proceedi ng by
means of requests for adm ssion and the use thereof shal
ot herwi se be governed by C R C. P. 36.
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(F) In determ ning good cause to nodify the limtations of
this subsection (b)(2), the court shall consider the foll ow ng:

(i) \Whether the discovery sought is unreasonably
cunul ative or duplicative, or is obtainable fromsone ot her
source that is nore convenient, |ess burdensone, or |ess
expensi ve;

(1i) \Wether the party seeking discovery has had anple
opportunity by disclosure or discovery in the action to obtain
the information sought;

(ii1) \Wether the burden or expense of the proposed
di scovery outweighs its likely benefit, taking into account the
needs of the case, the anmount in controversy, the parties
resources, the inportance of the issues in the litigation, and
the i nportance of the proposed discovery in resolving the
i ssues; and

(iv) Wether because of the nunber of parties and their
alignment with respect to the underlying clains and def enses,

t he proposed discovery is reasonable.
[ Subsections (E)(i)-(iv) are noved to new paragraph (F)]

(3)(A-(B) [*** NO CHANGE]

(4)(A-(C [*** NO CHANGE]




(5) dainms of Privilege or Protection of Trial Preparation
Materials. Wien a party withholds information required to be
di scl osed or provided in discovery by claimng that it is
privileged or subject to protection as trial preparation
material, the party shall make the claimexpressly and shal
descri be the nature of the documents, conmunications, or things
not produced or disclosed in a manner that, w thout revealing
information itself privileged or protected, will enable other
parties to assess the applicability of the privilege or
prot ection.

[ Thi s subsection has been noved from section (a)(6) and
anmended. ]

(c)-(g) [*** NO CHANGH]

COW TTEE COMMENT

SCOPE  [*** NO CHANGE]

COLORADO DI FFERENCES

Revised CR C.P. 26 is patterned largely after Fed. R G v.P. 26
as anmended in 1993 and uses substantially the sanme nunberi ng.
There are differences, however. The differences are to fit

di scl osure/ di scovery requirenents with the new case/tri al
managenent systemset forth in CR C P. 16, which is very
different fromits Federal Rule counterpart. The
interrelationship between CR C. P. 26 and CR CP. 16 is
described in the Commttee Conment to C R C. P. 16.

The Col orado differences fromthe Fed. R CGv.P. are: (1)
timng of mandatory automatic disclosures is different (CRCP
16(b)); (2) the two types of experts in the Federal Rule are
clarified by the State Rule (C R C P. 26(a)(2)(B)), and
di scl osure of expert opinions is nade at a nore realistic tine
in the proceedings (CRCP. 26(a)(2)(C); (3) sequenced
di scl osure of expert opinions is prescribed in CRCP
26(a)(2)(C) to avoid proliferation of experts and rel ated
expenses; (4) the parties may use a summary of an expert's
testinmony in lieu of a report prepared by the expert to reduce
expenses (CRCP. 26(a)(2)(B)); (5) claimng
privilegel/protection of work product (C. R C. P. 26(a){6)(b)(5))
and suppl enentation/correction provisions (CRC P. 26(e)) are
relocated in the State Rules to clarify that they apply to both
di scl osures and di scovery; (6) a Mdtion for Protective Oder
stays a deposition under the State Rules (C.R C.P. 121 § 1-12)
but not the Federal Rule (Fed.R GCiv.P. 26(c)); (7) presunptive
limtations on discovery as contenplated by CR C P
16(b)(1)(Vl) are built into the rule (see CR C P. 26(b)(2));
(8) counsel must certify that they have informed their clients




of the expense of the discovery they schedule (CRC P
16(b) (1) (IV)); (9) the parties cannot stipulate out of the
CRCP. 26(b)(2) presunptive discovery limtations (CRC P
29); and (10) pretrial endorsenents governed by Fed. R G v.P.
26(a)(3) are part of Colorado's trial managenent system
established by CR C. P. 16(c) and C R C P. 16(d).

As wth the Federal Rule, the extent of disclosure is
dependent upon the specificity of disputed facts in the opposing
party's pleading (facilitated by the requirenent in CRC P
16(b) that |ead counsel confer about the nature and basis of the
cl ai ms and defenses before making the required disclosures). If
a party expects full disclosure, that party needs to set forth
the nature of the claimor defense with reasonable specificity.
Specificity is not inconsistent with the requirenent in CRCP
8 for a "short, plain statenent” of a party's clains or
defenses. (Qbviously, to the extent there is disclosure,

di scovery is unnecessary. Discovery is |imted under this
system

FEDERAL COWM TTEE NOTES [*** NO CHANCGE]
NOTES TO CHANGES ADOPTED 2001

Subsection (a)(2)(O(Il) is intended to prevent a
plaintiff, who may have had a year or nore to prepare his or her

case, fromfiling an expert report early in the case in order to

force a defendant to prepare a virtually i medi ate response.
This section provides that the defendant's expert report will
not be due until 90 days prior to trial.

Subsection (b)(2)(A) has been changed to clarify that the
deposition limtation does not apply to persons expected to give

expert testinony disclosed pursuant to subsection 26(a)(2).

The special and limted formof request for adm ssion in
subsection (b)(2)(E) allows a party to seek adm ssions as to
authenticity of docunents to be offered at trial w thout having
to wait until preparation of the Trial Minagement Order to
di scover whet her the opponent chall enges the foundation of
certain docunents. Thus, a party can be prepared to cal
W tnesses to authenticate docunents if the other party refuses
to admt their authenticity.




