Rul e Change #2001(11)

The Col orado Rules of G vil Procedure
Chapter 23.3. Rules CGoverning Contingent Fees
The followi ng rules are Arended and Adopted as of May 24, 2001:
Rul e 6. Sanction for Non-Conpliance
Rule 7. For s
Amended and Adopted by the Court, En Banc, My 24, 2001,
effective July 1, 2001.

BY THE COURT:

Gregory J. Hobbs, Jr.
Justice, Colorado Suprenme Court



CHAPTER 23. 3
Rul es Governi ng Continent Fees

Rul e 6. Sanction for Non-Conpliance
No contingent fee agreenent shall be enforceable by the invol ved

attorney unl ess there has been substantial conpliance with al
of the provisions of this—+rule Chapter 23.3.

Rule 7. Forns

The following forns nay be used and shall be sufficient. The
aut hori zation of these forns shall not prevent use of other
forms consistent with this—+ule Chapter 23.3.

Form1
Di scl osure St at enent

Type of Attorney Fee Agreenents:

| have been inforned and understand that there are several types
of attorney fee arrangenents: (1) tine based, (2) fixed, o+ (3)

conti ngent, or (4) conbinations of these types of fee
arrangenent s. “Time based” neans a fee that is determ ned by
the anmount of tinme involved such as so nuch per hour, day or
week. “Fixed” nmeans a fee that is based on an agreed anount
regardless of the tinme or effort involved or the result
obt ai ned. “Contingent” nmeans a certain agreed percentage or

anount that is payable only upon attaining a recovery regardl ess
of the tinme or effort involved. I under st and—}—have—the—+ight

that not all
attorneys offer al | of these different types of fee
arrangenents, and | acknow edge that | have the right to contact
other attorneys to determne if they may provide such other fee
arrangenents for ny case or matter. After such consideration or
consultation, | have elected the fee arrangenent set forth in
t he acconpanyi ng contingent fee agreenent.

Specially Awarded Attorney Fees: [*** NO CHANGE]

Expenses: [*** NO CHANGE]



The Potential of Costs and Attorney’ s Fees Being Awarded to The
Qpposing Party: [*** NO CHANGE]

Associ ated Counsel: [*** NO CHANGE]

Subrogation: [*** NO CHANGE]

Alternative Attorney Conpensati on:

| have been infornmed and understand that if, after entering into

a fee agreenent with ny attorney, | termnate the enploynment of
my attorney or ny attorney justifiably wthdraws, | may
neverthel ess be obligated to pay ny attorney for the work done
by ny attorney on ny behalf. The fee agreenent should contain a
provision stating how such alternative conpensation, if any,
wi || be handl ed.

| acknow edge that | received a conplete copy of this
Di sclosure Statenment and read it this __ day of , 20___.

(Signature)

Form 2
CONTI NGENT FEE AGREEMENT
(To be Executed in Duplicate)

Dat ed , 20

[*** NO CHANGE]

(3) The client is not to be Iliable to pay conpensation
otherwise than from anounts collected for the client by the
attorney, except as follows:

In the event the client termnates this contingent fee
agreenent w thout wongful conduct by the attorney which would
cause the attorney to forfeit any fee, or if the attorney
justifiably withdraws from the representation of the client, the
attorney nmay ask the court or other tribunal to order the client




to pay the attorney a fee based upon the reasonabl e value of the

services provided by the attorney. If the attorney and the
client cannot agree how the attorney is to be conpensated in
this circunstance, the attorney will request the court or other

tribunal to determne: (1) if the client has been unfairly or
unjustly enriched if the client does not pay a fee to the
attorney; and (2) the anpunt of the fee owed, taking into
account the nature and conplexity of the client’s case, the tine

and skill devoted to the client’s case by the attorney, and the
benefit obtained by the client as a result of the attorney’s
efforts. Any such fee shall be payable only out of the gross

recovery obtained by or on behalf of the client and the anpunt
of such fee shall not be greater than the fee that would have
been earned by the attorney if the contingency described in this
conti ngent fee agreenent had occurred.

(4) [*** NO CHANGE]

(5) [*** NO CHANGE]

(6) [*** NO CHANGE]

(7) The client (authorizes) (does not authorize) [indicate
which] the attorney to pay from the anount collected the
following: (e.g., all physicians, hospitals, subrogation clains
and liens, etc.). VWere the applicable law specifically
requires the attorney to pay the clains of third parties out of
any anount collected for the client, the attorney shall have the
authority to do so notw thstanding any |ack of authorization by
the client, but if the anmpbunt or validity of the third party
claimis disputed by the client, the attorney shall deposit the

funds into the registry of an appropriate court for
det erm nati on. Any anmounts se—paid to third parties (wll)
(wmll not) T[indicate which] be subtracted from the anount

collected before conputing the anmount of the contingent fee
under this agreenent.
[ This section noved from bel ow and anended]

WE HAVE EACH READ THE ABOVE AGREEMENT BEFCRE SI GNI NG I T.

Wtnesses to Signatures:

(Signature of Cient)




Wtness to Cient’s Signature (Si gnature of Attorney)

Wtness to Attorney’ s Signature

*[Here insert the percentages to be charged in the event of
col | ecti on. These may be on a flat basis or on a descending
scale in relation to anount coll ected.]

FI NAL DI SBURSEMENT STATEMENT

[*** NO CHANGE]

COW TTEE COVMENT

The Rules contained in this Chapter 23.3 set forth the
m ni mum requi renents of all enforceable contingency fee
agreenents in Colorado. The Rules do not prohibit additional
terms, provided that such terns are not inconsistent wth these
Rul es or the Col orado Rul es of Professional Conduct.

One type of provision that is sonetines included in
contingent fee agreenents is a “conversion clause.” A
conversion clause is a provision that converts the fee due from
t he contingent anmount set forth in the contract to sone other
type of fee, often an hourly based fee, when the contract is
term nated before the contingency occurs.

There are a nunber of factors that nust be considered to
determne the ethical propriety and | egal enforceability of a
conversion clause. These factors are set forth and anal yzed in
detail in Formal Opinion 100, issued by the Col orado Bar
Associ ation Ethics Commttee. Opinions of the CBA Ethics
Comm ttee are available on the Internet at ww. cobar.org. This
Comm ttee notes that any conversion clause that purports to
renove the contingency by making the attorney’s fees payabl e




wi thout regard to the occurrence of the contingency, is
presunptively invalid, unless the client is relatively
sophi sticated, has the denonstrated neans to pay the attorney’s
fee even before the occurrence of the contingency, and has
specifically negotiated the conversion cl ause.

The Col orado Suprene Court has held that an attorney cannot

recover a fee based upon quantum neruit or unjust enrichnent,
unl ess the contingent fee agreenent provides notice to the
client of the possibility of such a fee. Dudding v. Norton
Frickey & Associates, 11 P.3d 441 (Colo. 2000). Section (3) of
the form Contingent Fee Agreenent, which is a part of Chapter
23.3, provides notice to the client of the possibility of a
gquantum neruit or unjust enrichnment fee recovery.




