Rul e Change #2001(22)

THE COLORADO RULES OF Cl VI L PROCEDURE
CHAPTER 4. DI SCLOSURE AND DI SCOVERY
RULE 26. GENERAL PROVI SI ONS GOVERNI NG DI SCOVERY; DUTY OF
DI SCLOSURE

The followng Rule is Anended and Adopt ed Novenber 15,
2001, effective January 1, 2002:

Rul e 26. General Provisions Governing D scovery;
Duty of Disclosure

(a) [***NO CHANGE]

(b) Discovery Scope and Limts. Unless otherw se
l[imted by order of the court in accordance with these
rules, the scope of discovery is as foll ows:

(1) In Ceneral. Subject to the I[imtations and
consi derations contained in subsection (b)(2) of this Rule,
parties may obtain discovery regarding any matter, not
privil eged, whieh-that is relevant to the subjeetrmatter
e e el e Lot he
cl ai m or defense of the party seeking-discoveryorto-the
elatmor—defenseof —any ether—party, including the
exi stence, description, nature, custody, condition and
| ocati on of any books, docunents, or other tangible things
and the identity and | ocation of persons having know edge
of any discoverable matter. For good cause, the court may
order discovery of any matter relevant to the subject
matter involved in the action. TFheRel evant information
sought—need not be adm ssible at the trial if the
di scover yinfermati-on—seught appears reasonably cal cul ated
to lead to the discovery of adm ssi bl e evidence.

(2) [*** NO CHANGE]

(3) [*** NO CHANGE]

(4) [*** NO CHANGE]

(c) [*** NO CHANGE]

(d) [*** NO CHANGE]

(e) [*** NO CHANGE]

(f) [*** NO CHANGE]

(9) [*** NO CHANGH]

COW TTEE COMVENT

SCOPE [*** NO CHANGE]



COLORADO DI FFERENCES

Revised CR C.P. 26 is patterned largely after
Fed. R Cv.P. 26 as anended in 1993 and 2000 and uses
substantially the sane nunbering. There are differences,
however. The differences are to fit disclosure/discovery
requi renments wi-th-the-new of Colorado’ s case/tria
managenent systemset forth in CR C P. 16, which is very
different fromits Federal Rule counterpart. The
interrelationship between CR C.P. 26 and CRCP. 16 is
described in the Commttee Conment to C R C. P. 16.

The Col orado differences fromthe Fed. R CGv.P. are:

(1) timng and scope of mandatory automatic di sclosures is
different (CR C P. 16(b)); (2) the two types of experts in
the Federal Rule are clarified by the State Rule (CR C P
26(a)(2)(B)), and disclosure of expert opinions is nade at
a nore realistic tine in the proceedings (CRCP
26(a)(2)(C)); (3) sequenced disclosure of expert opinions
is prescribed in CRCP. 26(a)(2)(C to avoid
proliferation of experts and rel ated expenses; (4) the
parties may use a sunmary of an expert’s testinony in lieu
of a report prepared by the expert to reduce expenses
(CRCP. 26(a)(2)(B)); (5) claimng privilegel/protection
of work product (C R C P. 26(b)(5)) and

suppl ement ati on/ correction provisions (C.R C. P. 26(e)) are
relocated in the State Rules to clarify that they apply to
bot h di scl osures and di scovery; (6) a Mdtion for Protective
Order stays a deposition under the State Rules (CR C P

121 § 1-12) but not the Federal Rule (Fed. R G v.P. 26(c));
(7) presunptive limtations on discovery as contenpl ated by
CRCP. 16(b)(1)(VI) are built into the rule (see CRCP
26(b)(2)); (8) counsel nust certify that they have inforned
their clients of the expense of the discovery they schedul e
(CRCP. 16(b)(1)(1V)); (9) the parties cannot stipulate
out of the C.R C.P. 26(b)(2) presunptive discovery
limtations (CR C P. 29); and (10) pretrial endorsenents
governed by Fed. R G v.P. 26(a)(3) are part of Colorado’s
trial managenent system established by CR C. P. 16(c) and
CRCP. 16(d).

As wth the Federal Rule, the extent of disclosure is
dependent upon the specificity of disputed facts in the
opposing party’'s pleading (facilitated by the requirenment
in CRCP. 16(b) that |ead counsel confer about the nature
and basis of the clains and defenses before nmaking the
required disclosures). |If a party expects full disclosure,
that party needs to set forth the nature of the claimor
defense with reasonable specificity. Specificity is not




inconsistent wwth the requirenent in CRC P. 8 for a
“short, plain statenent” of a party’s clains or defenses.
Qoviously, to the extent there is disclosure, discovery is
unnecessary. Discovery is limted under this system

FEDERAL COWM TTEE NOTES

Federal “Committee Notes” to the Decenber 1, 1993 and
Decenber 1, 2000 anendnents of Fed. R Cv.P. 26 are
i ncorporated by reference and where applicable should be
used for interpretive guidance.

The nost dramatic change in CR C P. 26 is the
addition of a new disclosure system Parties are required
to disclose specified information without awaiting a
di scovery demand. Such disclosure is, however, tied to the
nature and basis of the clainms and defenses of the case as
set forth in the parties’ pleadings facilitated by the
requi renent that |ead counsel confer about such matters
bef ore making the required disclosures.

Subpar agraphs (a)(1)(A) and (a)(1)(B) of CRC P. 26
require disclosure of persons, docunments and things |likely
to provide discoverable information relative to disputed
facts alleged with particularity in the pleadings.
Disclosure relates to disputed facts, not admtted facts.
The reference to particularity in the pleadings (coupled
with the requirenment that | ead counsel confer) responds to
the concern that notice pleading suggests a scope of
di scl osure out of proportion to any real need or use. To
the contrary, the greater the specificity and clarity of
the pleadings facilitated by comuni cation through the
C.R C. P. 16(b) conference, the nore conplete and focused
shoul d be the listing of witnesses, docunments, and things
so that the parties can tailor the scope of disclosure to
t he actual needs of the case.

It should al so be noted that two types of experts are
contenplated by Fed. R CGv.P. and CR C.P. 26(a)(2). The
experts contenplated in subsection (a)(2)(B)(11) are
persons such as treating physicians, police officers, or
others who may testify as expert w tnesses and whose
opinions are forned as a part of their occupational duties
(except when the person is an enpl oyee of the party calling
the witness). This nore [imted disclosure has been
incorporated into the State Rul e because it was deened
i nappropriate and unduly burdensone to require all of the
information required by CR C.P. 26(a)(2)(B)(l) for
CRCP. 26(a)(2)(B)(ll) type experts.




NOTES-TO - CHANGES-ADOPTED-2001_COLORADO CHANGES

The change to CR CP. 26(a)(2)(O(Il) effective July
1, 2001, is intended to prevent a plaintiff, who may have
had a year or nore to prepare his or her case, fromfiling
an expert report early in the case in order to force a
defendant to prepare a virtually i medi ate response. That
change clarifies that the defendant’s expert report wll
not be due until 90 days prior to trial.

The change to CR C P. 26(b)(2)(A) effective July 1,
2001 was nade to clarify that the nunber of depositions
l[imtation does not apply to persons expected to give
expert testinony disclosed pursuant to subsection 26(a)(2).

The special and limted formof request for adn ssion
in CRCP. 26(b)(2)(E) effective July 1, 2001, allows a
party to seek adnissions as to authenticity of docunments to
be offered at trial without having to wait until
preparation of the Trial Mnagenent Order to di scover
whet her t he opponent chal |l enges the foundation of certain
docunents. Thus, a party can be prepared to call w tnesses
to authenticate docunents if the other party refuses to
admt their authenticity.

The amendnent of C R C.P. 26(b)(1) effective January
1, 2002 is patterned after the Decenber, 2000 amendnent of
t he correspondi ng Federal rule. The anendnent shoul d not
prevent a party from conducting di scovery to seek
i npeachnent evi dence or evidence concerning prior acts.

Amended and Adopted by the Court, En Banc, Novenber 15,
2001, effective January 1, 2002.

BY THE COURT:

Gregory J. Hobbs, Jr.
Justice, Colorado Suprenme Court



