
Rule Change #2001(22)

THE COLORADO RULES OF CIVIL PROCEDURE
CHAPTER 4. DISCLOSURE AND DISCOVERY

RULE 26. GENERAL PROVISIONS GOVERNING DISCOVERY; DUTY OF
DISCLOSURE

The following Rule is Amended and Adopted November 15,
2001, effective January 1, 2002:

Rule 26.  General Provisions Governing Discovery;
Duty of Disclosure

(a)  [***NO CHANGE]
(b)  Discovery Scope and Limits.  Unless otherwise

limited by order of the court in accordance with these
rules, the scope of discovery is as follows:

(1)  In General.  Subject to the limitations and
considerations contained in subsection (b)(2) of this Rule,
parties may obtain discovery regarding any matter, not
privileged, which that is relevant to the subject matter
involved in the pending action, whether it relates to the
claim or defense of the party seeking discovery or to the
claim or defense of any other party, including the
existence, description, nature, custody, condition and
location of any books, documents, or other tangible things
and the identity and location of persons having knowledge
of any discoverable matter.  For good cause, the court may
order discovery of any matter relevant to the subject
matter involved in the action.  TheRelevant information
sought need not be admissible at the trial if the
discoveryinformation sought appears reasonably calculated
to lead to the discovery of admissible evidence.

(2) [*** NO CHANGE]
(3) [*** NO CHANGE]
(4) [*** NO CHANGE]
(c)  [*** NO CHANGE]
(d)  [*** NO CHANGE]
(e)  [*** NO CHANGE]
(f)  [*** NO CHANGE]
(g) [*** NO CHANGE]

COMMITTEE COMMENT

SCOPE [*** NO CHANGE]



COLORADO DIFFERENCES
Revised C.R.C.P. 26 is patterned largely after

Fed.R.Civ.P. 26 as amended in 1993 and 2000 and uses
substantially the same numbering.  There are differences,
however.  The differences are to fit disclosure/discovery
requirements  with the new of Colorado’s case/trial
management system set forth in C.R.C.P. 16, which is very
different from its Federal Rule counterpart.  The
interrelationship between C.R.C.P. 26 and C.R.C.P. 16 is
described in the Committee Comment to C.R.C.P. 16.

The Colorado differences from the Fed.R.Civ.P. are:
(1) timing and scope of mandatory automatic disclosures is
different (C.R.C.P. 16(b)); (2) the two types of experts in
the Federal Rule are clarified by the State Rule (C.R.C.P.
26(a)(2)(B)), and disclosure of expert opinions is made at
a more realistic time in the proceedings (C.R.C.P.
26(a)(2)(C)); (3) sequenced disclosure of expert opinions
is prescribed in C.R.C.P. 26(a)(2)(C) to avoid
proliferation of experts and related expenses; (4) the
parties may use a summary of an expert’s testimony in lieu
of a report prepared by the expert to reduce expenses
(C.R.C.P. 26(a)(2)(B)); (5) claiming privilege/protection
of work product (C.R.C.P. 26(b)(5)) and
supplementation/correction provisions (C.R.C.P. 26(e)) are
relocated in the State Rules to clarify that they apply to
both disclosures and discovery; (6) a Motion for Protective
Order stays a deposition under the State Rules (C.R.C.P.
121 § 1-12) but not the Federal Rule (Fed.R.Civ.P. 26(c));
(7) presumptive limitations on discovery as contemplated by
C.R.C.P. 16(b)(1)(VI) are built into the rule (see C.R.C.P.
26(b)(2)); (8) counsel must certify that they have informed
their clients of the expense of the discovery they schedule
(C.R.C.P. 16(b)(1)(IV)); (9) the parties cannot stipulate
out of the C.R.C.P. 26(b)(2) presumptive discovery
limitations (C.R.C.P. 29); and (10) pretrial endorsements
governed by Fed.R.Civ.P. 26(a)(3) are part of Colorado’s
trial management system established by C.R.C.P. 16(c) and
C.R.C.P. 16(d).

As with the Federal Rule, the extent of disclosure is
dependent upon the specificity of disputed facts in the
opposing party’s pleading (facilitated by the requirement
in C.R.C.P. 16(b) that lead counsel confer about the nature
and basis of the claims and defenses before making the
required disclosures).  If a party expects full disclosure,
that party needs to set forth the nature of the claim or
defense with reasonable specificity.  Specificity is not



inconsistent with the requirement in C.R.C.P. 8 for a
“short, plain statement” of a party’s claims or defenses.
Obviously, to the extent there is disclosure, discovery is
unnecessary.  Discovery is limited under this system.

FEDERAL COMMITTEE NOTES
Federal “Committee Notes” to the December 1, 1993 and

December 1, 2000 amendments of Fed.R.Civ.P. 26 are
incorporated by reference and where applicable should be
used for interpretive guidance.

The most dramatic change in C.R.C.P. 26 is the
addition of a new disclosure system.  Parties are required
to disclose specified information without awaiting a
discovery demand.  Such disclosure is, however, tied to the
nature and basis of the claims and defenses of the case as
set forth in the parties’ pleadings facilitated by the
requirement that lead counsel confer about such matters
before making the required disclosures.

Subparagraphs (a)(1)(A) and (a)(1)(B) of C.R.C.P. 26
require disclosure of persons, documents and things likely
to provide discoverable information relative to disputed
facts alleged with particularity in the pleadings.
Disclosure relates to disputed facts, not admitted facts.
The reference to particularity in the pleadings (coupled
with the requirement that lead counsel confer) responds to
the concern that notice pleading suggests a scope of
disclosure out of proportion to any real need or use.  To
the contrary, the greater the specificity and clarity of
the pleadings facilitated by communication through the
C.R.C.P. 16(b) conference, the more complete and focused
should be the listing of witnesses, documents, and things
so that the parties can tailor the scope of disclosure to
the actual needs of the case.

It should also be noted that two types of experts are
contemplated by Fed.R.Civ.P. and C.R.C.P. 26(a)(2).  The
experts contemplated in subsection (a)(2)(B)(II) are
persons such as treating physicians, police officers, or
others who may testify as expert witnesses and whose
opinions are formed as a part of their occupational duties
(except when the person is an employee of the party calling
the witness).  This more limited disclosure has been
incorporated into the State Rule because it was deemed
inappropriate and unduly burdensome to require all of the
information required by C.R.C.P. 26(a)(2)(B)(I) for
C.R.C.P. 26(a)(2)(B)(II) type experts.



NOTES TO CHANGES ADOPTED 2001 COLORADO CHANGES
The change to C.R.C.P. 26(a)(2)(C)(II) effective July

1, 2001, is intended to prevent a plaintiff, who may have
had a year or more to prepare his or her case, from filing
an expert report early in the case in order to force a
defendant to prepare a virtually immediate response.  That
change clarifies that the defendant’s expert report will
not be due until 90 days prior to trial.

The change to C.R.C.P. 26(b)(2)(A) effective July 1,
2001 was made to clarify that the number of depositions
limitation does not apply to persons expected to give
expert testimony disclosed pursuant to subsection 26(a)(2).

The special and limited form of request for admission
in C.R.C.P. 26(b)(2)(E) effective July 1, 2001, allows a
party to seek admissions as to authenticity of documents to
be offered at trial without having to wait until
preparation of the Trial Management Order to discover
whether the opponent challenges the foundation of certain
documents.  Thus, a party can be prepared to call witnesses
to authenticate documents if the other party refuses to
admit their authenticity.

The amendment of C.R.C.P. 26(b)(1) effective January
1, 2002 is patterned after the December, 2000 amendment of
the corresponding Federal rule.  The amendment should not
prevent a party from conducting discovery to seek
impeachment evidence or evidence concerning prior acts.

Amended and Adopted by the Court, En Banc, November 15,
2001, effective January 1, 2002.

BY THE COURT:

Gregory J. Hobbs, Jr.
Justice, Colorado Supreme Court


