Rul e Change #2002(4)

COLORADO RULES OF PROFESSI ONAL CONDUCT
(Appendi x to Chapters 18 to 20)
RULE 1.5. FEES
(a) [No Change]
(b) [No Change]
(c) [No Change]
(d) [No Change]
(e) [No Change]

(f) Fees are not earned until the | awer confers a benefit on

the client or perforns a legal service for the client.

Advances of unearned fees are the property of the client and

shall be deposited in the lawer’s trust account pursuant to

Rule 1.15(f)(1) until earned. |If advances of unearned fees are

in the formof property other than funds, then the | awer shal

hol d such property separate fromthe | awer’s own property

pursuant to Rule 1.15(a).

(g) Nonrefundable fees and nonrefundable retainers are

prohibited. Any agreenent that purports to restrict a client’'s

right to termnate the representation, or that unreasonably

restricts aclient’s right to obtain a refund of unearned or

unr easonabl e fees, is prohibited.




[ The followng is an additional comment to be added to the bottom
of the existing conment ]

Advances of Unearned Fees and Engagenent Ret ai ner Fees

The analysis of when a |l awer nmay treat advances of unearned

fees as property of the |lawer nust begin with the principle that

the lawer nust hold in trust all fees paid by the client until

there is a basis on which to conclude that the | awer has earned

the fee; otherwise the funds nust remain in the | awer’s trust

account because they are not the | awer’'s property.

To make a deternination of when an advance fee is earned,

the witten statenment of the basis or rate of the fee, when

required by Rule 1.5(b), should include a description of the

benefit or service that justifies the |lawer’s earning the fee,

t he anpbunt of the advance unearned fee, as well as a statenent

descri bing when the fee is earned. Wether a | awer has

conferred a sufficient benefit to earn a portion of the advance

fee will depend on the circunstances of the particular case. The

ci rcunst ances under which a fee is earned shoul d be eval uated

under an objective standard of reasonabl eness. Colo. RPC 1.5(a).

Rule 1.5(f) Does Not Prohibit Lunp-sum Fees or Fl at Fees

Advances of unearned fees, including "l ump-sunt fees and

"flat fees," are those funds the client pays for specified |egal

services that the | awer has agreed to performin the future.

Pursuant to Rule 1.15, the | awer nust deposit an advance of




unearned fees in the lawer’s trust account. The funds nmy be

earned only as the | awer perforns specified | egal services or

confers benefits on the client as provided for in the witten

statenent of the basis of the fee, if a witten statenent is

required by Rule 1.5(b). See also Restatenent (Third) of the Law

Governing Lawers 88 34, 38 (1998). Rule 1.5(f) does not prevent

a lawer fromentering into these types of arrangenents.

For exanmple, the lawer and client nmay agree that portions

of the advance of unearned fees are deened earned at the | awer’s

hourly rate and becone the | awer’s property as and when the

| awer provides |egal services.

Alternatively, the |lawer and client nay agree to an advance

lunp-sumor flat fee that will be earned in whole or in part

based upon the |l awer’'s conpletion of specific tasks or the

occurrence of specific events, regardl ess of the preci se anount

of the lawer’'s tine involved. For instance, in a crimnal

defense matter, a lawer and client may agree that the | awer

earns portions of the advance lunp-sumor flat fee upon the

|l awer’'s entry of appearance, initial advisenent, review of

di scovery, prelimnary hearing, pretrial conference, disposition

hearing, notions hearing, trial, and sentencing. Simlarly, in a

trusts and estates natter, a lawer and client may agree that the

| awer earns portions of the lunp-sumor flat fee upon client

consultation, legal research, conpleting the initial draft of




testanentary docunents, further client consultation, and

conpleting the final docunents.

The portions of the advance lunp-sumor flat fee earned as

each such event occurs need not be in equal amounts. However ,

the fees attributed to each event should reflect a reasonabl e

estimate of the proportionate value of the | eqgal services the

| awer provides in conpleting each designated event to the

anticipated | egal services to be provided on the entire matter.

See Colo. RPC 1.5(a); Feiger, Collison & Killner v. Jones, 926

P.2d 1244, 1252-53 (Colo. 1996) (client’'s sophistication is

rel evant factor).

Rule 1.5(f) Does Not Prohibit an “Engagenent Retai ner Fee”

“TAln ‘engagenent retainer fee' is a fee paid, apart from

any ot her conpensation, to ensure that a lawer will be avail able

for the client if required. An engagenent retai ner nmust be

di sti ngui shed froma lunmp-sumfee constituting the entire paynent

for alawer’'s service in a matter and from an advance paynent

fromwhich fees will be subtracted (see § 38, Comment qg). A fee

is an engagenent retainer only if the lawer is to be

additionally conpensated for actual work, if any, perforned.”

Restatenent (Third) of the Law Governing Lawers § 34 cnt. e. An

engagenent retainer fee agreenent nmust conply with Rule 1.5(a),

(b), and (qg), and should expressly include the anpbunt of the

engagenent retainer fee, describe the service or benefit that




justifies the lawer’'s earning the engagenent retai ner fee, and

state that the engagenent retainer fee is earned upon receipt.

As defi ned above, an engagenent retainer fee will be earned upon

recei pt because the | awer provides an i medi ate benefit to the

client, such as forqgoi ng other business opportunities by nmaki ng

the lawer’s services available for a given period of tine to the

exclusion of other clients or potential clients, or by giving

priority to the client’s work over other nmtters.

Because an engagenent retainer fee is earned at the tine it

is received, it nust not be commngled with client property.

However, it nmay be subject to refund to the client in the event

of changed circunst ances.

It is unethical for a lawer to fail to return unearned

fees, to charge an excessive fee, or to characterize any | awer’s

f ee as nonr ef undabl e. Lawer’'s fees are always subject to refund

if either excessive or unearned. If all or some portion of a

| awer’'s fee beconmes subject to refund, then the anpbunt to be

refunded should be paid directly to the client if there is no

further legal work to be perforned or if the | awer’s enpl oynent

is term nated. In the alternative, if there i s an ongoi ng

client-lawer relationship and there is further work to be done,

it may be deposited in the lawer’'s trust account, to be

withdrawn fromthe trust account as it i s earned.




Amended and Adopted by the Court, En Banc, May 30, 2002,
effective July 1, 2002.

Justice Martinez would adopt an earlier alternative draft of the
rule that permts flat fees to be deposited in an attorney’s
operating account under certain defined and |imted

ci rcunst ances.

BY THE COURT:

Rebecca Love Kourlis
Justice, Colorado Suprenme Court

M chael L. Bender
Justice, Colorado Suprenme Court



