RULE CHANGE 2006 (08)
Chapter 29

Col orado Rules of Crim nal Procedure
| V. Arraignnment and Preparation for Trial

Rul e 15. Depositions
(a) Motion and Order. Upen—retionfiledbythe— The

prosecutor or a-the defendant at—may file a notion
supported by an affidavit any tinme after an indictnent,

i nformation, conplaint, or summons and conplaint is filed;-
when—supportedby—an—-affidavit—showng requesting that the
deposition of a prospective wtness be taken before the
court. The court may order that a deposition be taken
before the court if a prospective witness may be unable to
attend a trial or hearing and that—it is necessary to take
hi-st hat person’s deposition to prevent injustice—theecourt

ﬁay—eFdeF—%ha%—%he—pFespge%+ve—mf%ness—s—deﬁes+%+en—be

produced—at—thatti+nwe—and-place. The court shall identify
the witness and fix the date and tine for the deposition in
t he order and shall give every party reasonable notice of
the time and place for taking the deposition. For good
cause shown, the court nay reschedule the date and tinme for
t he deposition.

(a.5) Deposition by Stipulation Permtted. The
prosecution and defense may take a deposition before a
judge by stipul ati on.

(b) PreseneeSubpoena of Wtness. Upon entering an order
for the taking of a deposition, the court shall direct that
a subpoena issue for each person naned in the order and nay
requi re that any desi gnated books, papers, docunents,
phot ogr aphs, or other tangible objects, not privileged, be
produced at the deposition. |If it appears, however, that
the witness will disregard a subpoena, the court may direct
the sheriff to produce the prospective witness in court
where the witness nmay be rel eased upon personal
recogni zance or upon reasonable bail conditioned upon the
W tness's appearance at the tinme and place fixed for the
taking of deposition. |If the witness fails to give bail,
the court shall remand himto custody until the deposition
can be taken but in no event for |onger than forty-eight




hours. If the deposition be not taken within forty-eight
hours, the wi tness shall be discharged.

(c) NetieePresence of Faking-—Defendant. The
partydef endant shall be present at whese-the deposition
unl ess the defendant voluntarily fails to appear after
receiving notice of the date, tinme, and place of the
deposi tion.

(d) Taking and Preserving Depositions. Depositions shal
be taken and transcri bed as the court may direct and upon
conpl etion shall be |lodged with the clerk of the court.

(e) Use. At the trial, or at any hearing, a part or al
of a deposition may be used, so far as otherw se all owed by
| aw or by stipul ation.

(f) Copies of Deposition to Defendant. If the deposition
is taken at the instance a—depesttionis—to-be takenshalt

g+ve—eveFy—e%heF—paF%yfFeasenabLe—m;+%%en—ne%+ee—g#—%he
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taken—-atthe instanceof the stateprosecution, a

transcri bed copy of it shall be furnished wthout cost to
t he defendant pronptly upon histhe defendant’s request.

VII1. Supplenmentary and Special Proceedings
Rul e 43. Presence of the Defendant

(a) Presence Required. The defendant shall be present at
the prelimnary hearing, at the arraignnent, at the tinme of
the plea, at every stage of the trial including the
i npaneling of the jury and the return of the verdict, and
at the inposition of sentence, except as otherw se provided
by this rule.

(b) Continued Presence Not Required. The trial court in
its discretion may conplete the trial, and the defendant
shal |l be considered to have waived his right to be present,
whenever a defendant, initially present:

(1) Voluntarily absents hinself after the trial has
commenced, whether or not he has been inforned by the court
of his obligation to remain during the trial, or

(2) After being warned by the court that disruptive
conduct will cause himto be renmoved fromthe courtroom




persists in conduct which is such as to justify his being
excluded fromthe courtroom

(c) Presence Not Required. A defendant need not be
present in the follow ng situations:

(1) A corporation may appear by counsel for all purposes.
(2) At a conference or argunent upon a question of |aw
(3) At a reduction of sentence under Rule 35.

(d) Waiver. The voluntary failure of the defendant to
appear at the prelimnary hearing nmay be construed by the
court as an inplied waiver of his right to a prelimnary
heari ng.

(e) Presence of the Defendant by Interactive Audi ovi sual
Devi ce.

(1) Definitions. As used in this Rule 43:

(I') "Interactive audiovisual device" neans a tel evision
audi ovi sual system capabl e of two-way transm ssion and of
sufficient audio and visual quality that persons using the
system can vi ew and converse with each other with a m ni mum
of disruption.

(2) A defendant may be present within the neaning of this
Rul e 43 by the use of an interactive audi ovisual device, in
lieu of the defendant's physical presence, for the
fol |l ow ng heari ngs:

(I') First appearances pursuant to &GimP. 5, for the
pur pose of advisenent and setting of bail;

(I'l) Further appearances for the filing of charges or for
setting the prelimnary hearing;

(I'1l) Hearings to nodify bail;

(1V) Entry of pleas and associ ated sentencing hearings in

m sdeneanor, petty offense, and traffic cases where the
of fense charged is not included within those offenses
enunerated in CR S. 24-4.1-302(1).




(3) Mninmm standards. Every use of an interactive
audi ovi sual device nmust conply with the follow ng m nimum
standards in addition to those set forth in CrimP.

43(e) (1):

(1) I'f defense counsel appears, such appearance shall be
at the same physical |ocation as the defendant if so
requested by the defendant. |f defense counsel does not
appear in the sane | ocation as the defendant, a separate
confidential comrunication line, such as a phone |ine,
shall be provided to allow for private and confidenti al
comruni cati on between the defendant and counsel.

(I'l) No defendant shall be conpelled to appear by
interactive video device at a hearing pursuant to
subsection (e)(2)(l111) of this rule.

(I'1r1) Installation of the interactive audi ovisual device
in the courtroomshall be done in such a manner that
menbers of the public are reasonably able to observe, and,
where appropriate, participate in the hearing.

(1V) Any hearing held pursuant to CimP. 43(e)(2)(1V)
shall be conducted with the witten consent of the
defendant. The court shall advise a defendant of the
following prior to obtaining a defendant’s witten consent
and prior to any plea discussions bei ng conduct ed:

(a) The rights enunerated in CimP. 5(2).

(b) The defendant has the right to appear in person and
will not be prejudiced if he chooses to do so.

(¢c) The defendant has the right to have his or her
counsel appear with himor her at the sane physical
| ocati on.

(d) The defendant’s decision to appear by use of an
i nteractive audi ovisual device is voluntary on the
defendant’s part and is not the result of undue influence
or coercion on the part of anyone.

(e) If the defendant is pro se, the identity and rol e of

all individuals with whom t he def endant nmay have cont act
with through the interactive audi o visual device.




(V) An interactive audio visual systemused for hearings
pursuant to CGimP. 43(e)(2)(1V) shall include the ability
to electronically transfer documents between the def endant
and the court and such transferred docunments shall be
consi dered the sane as originals.

(4) Nothing in this rule shall require a court to use an
i nteractive audi ovi sual device.

(5) In the event of inclenent weather or other
exceptional circunstances, which would otherw se prevent a
hearing fromoccurring under CtimP. 5, the court may
conduct the hearing by use of an interactive audi ovi sual
procedure which does not conply with the m ni num standards
set forth in subsection (3).

Comment

The court recommends that defendants be informed of
their rights pursuant to this rule by show ng such
def endants a pre-recorded video containing the judicial
advi sement contained in this rule. The video should be
shown prior to any jail authorities asking whether a
def endant planned to elect to participate by audi ovi sual
device. The court recogni zed that such audi ovi sual devices
W Il be used to conduct plea discussions. Accordingly, the
pre-recorded video should al so explain the plea discussion
process.

Rul e 15 Anended and Adopted by the Court, En Banc, May 25,
2006, effective July 1, 2006.

Rul e 43 Anended and Adopted by the Court, En Banc, May 11,
2006, effective July 1, 2006. JUSTI CE BENDER and JUSTI CE
El D woul d not adopt Rule 43.

BY THE COURT:

Alex J. Martinez
Justice, Col orado Suprene Court




