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In this opinion, we consolidate and address the appeal s

fromtw court of appeals’ decisions, Brekke v. State Farm Mut.

Auto. Ins. Co., 81 P.3d 1101 (Col o. App. 2003), and an

unpubl i shed case, Shaffer v. State Farm Mut. Auto. Ins. Co., No.

02CA2274, 2003 W. 22113741 (Col o. App. Sept. 11, 2003). W
consi der how an insurance provider nmay participate in tort
litigation between its insureds and uni nsured notorists who
injured the insureds.

In these cases, two individuals purchased uninsured
nmotori st coverage (UM coverage) from State Farm Mitua
Aut onobi | e I nsurance Conpany (State Farm). They were injured in
accidents with uninsured notorists and sued both State Farm and
the uninsured notorists who had caused their injuries. The
uninsured notorists failed to appear or answer the conpl aints,
but State Farm appeared and demanded a jury trial both on the
insureds’ claimthat State Farm shoul d have paid under their UM
coverage and al so on the insureds’ claimthat the uninsured
nmotori sts had negligently caused injury to them

The district courts conducted default judgnment hearings on
the negligence clains to determine the liability and damages of
the uninsured notorists and allowed State Farmto participate as
a party adverse to its insureds. State Farm appeal ed.

In its appeals, State Farm challenged the district courts’

decisions to deny jury trials on the negligence clains against



the uninsured notorists. State Farmclained that its
contractual provision that the liability of the uninsured
notorist nust be determned in an “actual trial,” and its
request for a jury trial under CR C P. 38, required the
district courts to hold a jury trial on the negligence clains
agai nst the uninsured notorists. The court of appeals affirned
the actions of the trial courts. State Farm successfully
petitioned for certiorari.

We determ ne that the “actual trial” clauses in the
i nsureds’ UM contracts, which attenpt to preclude default
j udgnent agai nst uninsured notorists fromeffectively
establishing liability, violate public policy. As we explain in
t he body of the opinion, UM coverage nmandated by section 10-4-
609, CRS. (2004) is diluted if an insurance conpany
contractually prohibits a default judgnent from establishing the
l[iability of an uninsured notorist.

W next consider State Farmis role in the negligence clains
filed by the insureds against the uninsured notorists. W first
di stingui sh the negligence clains against the uninsured
motorists fromthe contract clainms against State Farm and hol d
that State Farm had the right to a jury trial on its contract
cl ai ms.

Regardi ng the negligence clains, we exam ne the reciprocal

duties owed by State Farmand its insureds, and how t he



litigation is affected by the public policy underlying UM
coverage in Colorado. W determne that the district court nust
take into consideration the unique relationship between the

i nsured and i nsurance provi der and bal ance the insurance
provider’s duties to the insured and the insured’ s right to
undi l uted UM recovery against the interest of the insurance
provider in receiving a fair hearing on its legitinmte defenses.
Wil e the insurance provider may participate in the tort
l[itigation, its participation nust be no nore extensive than
necessary to preserve that bal ance.

Bal ancing the duties and rights in these cases, we concl ude
that State Farmdid not allege facts that justify a role greater
than the role it was allowed by the district courts in the
default damages hearings. Consequently, the district courts did
not abuse their discretion when the courts denied State Farm a
jury trial on the negligence clains in either case. However,
because the district court in Brekke entered judgnent agai nst
State Farm on the negligence claimagainst the uninsured
nmotorist, effectively treating State Farm as a defendant on that
claim we conclude the district court abused its discretion.

| . Facts and Procedure

A.  Brekke
The first insured, respondent d oria Brekke (Brekke), was

injured in a hit-and-run accident with a vehicle owed by



uninsured notorist Garfield Gus Garcia (Garcia) in Septenber,
1995.

Bet ween 1995 and 1998, however, Brekke and State Farm coul d
not reach settlenent on the UMclaim Therefore in Septenber of
1998, alnost three years later, Brekke filed suit against Garcia
and State Farm

Brekke's conplaint initially included two causes of action,
the first alleging the negligence of Garcia, and the second
al l eging that Defendant State Farm should have paid under its UM
coverage for injury caused by Garcia s negligence.

Al t hough Garcia was served with the summons and conpl ai nt,
he never appeared or filed an answer. State Farmfiled an
answer and demanded a jury trial on all issues.

Brekke nmoved for a default judgnment against Garcia a year
after the suit was initiated, requesting actual and punitive
damages.

A few days after the district court had entered a default
on Garcia' s liability, State Farmfiled a response concedi ng
that it was only chall engi ng damages and contendi ng that the
default entered against Garcia did not bind State Farm

The district court denied State Farm s request that the

default judgnent against Garcia not bind it, but allowed State



Farmto contest the anmount of damages it woul d be awardi ng
agai nst Garcia.?

State Farm next argued that its contract prohibited the
default judgnent against Garcia frombinding State Farm State
Farm pointed to |l anguage in its contract that required issues of
ltability and danmages to be determ ned as “the final result of
an actual trial and an appeal, if an appeal is taken.” State
Farm contended that this contract |anguage required a jury trial
on damages. It therefore asked the court to reconsider its
determ nation that the default judgnent against Garcia would
bind State Farm

Al ternately, State Farm contended that since it nade a
demand under CR C P. 38 for a jury trial and it was a co-
defendant with Garcia, the court’s denial of its request
deprived State Farmof its statutory right to a jury trial.

The district court denied State Farmis request for a jury
trial. First, it held that Garcia had never nmade a demand for a
jury trial on the issue of his negligence and State Farm had
wai ved any rights to a jury trial on the issue of Garcia' s

l[tability for negligence through its prior pleadings. Second,

! Soon after the right to contest danmages in a hearing was
granted, Brekke asked for and received the right to amend her
conpl ai nt agai nst State Farm by addi ng new causes of action

i ncludi ng breach of the covenant of good faith and fair dealing
by State Farmand wi ||l ful and wanton breach of contract with
trebl e damages.



on the issue of damages, the district court held that State
Farm s contractual |anguage did not require a jury trial. After
noting that trial by jury was not constitutionally required in
Col orado civil cases, the district court determned that a
hearing to the court would adequately protect State Farnis
interests in the damages to be assessed agai nst Garci a.

The default judgnment danages hearing took place in February
of 2001. State Farm contested damages, calling its own
W t nesses and cross-exam ni ng Brekke’'s witnesses. Follow ng the
hearing, the district court entered judgnent against both
def endants for damages and interest totaling $288,652. State
Farmtinely appeal ed.

In its opinion, the court of appeals held that State Farnis
contractual |anguage inplicitly waived the right to a jury trial
on the negligence claimagainst Garcia and that State Farm
received a fair and adequate opportunity to protect its
interests through its participation in the damages phase of the

default judgnent hearing. Brekke v. State Farm Mut. Auto. Ins.

Co., 81 P.3d 1101, 1102-03 (Colo. App. 2003). The court of
appeal s reasoned that if it interpreted the contractual | anguage
torequire a jury trial, such an interpretation would viol ate
public policy because it would resolve the dispute in the nost
inefficient and expensive way possible. 1d. at 1104.

We granted certiorari.



B. Shaffer

The second insured, respondent Cinton Shaffer (Shaffer),
was involved in an auto accident with uninsured notorist Jordan
Rodri guez (Rodriguez) in August 1996. After three years, during
whi ch Shaffer and State Farm could not reach an agreenent,
Shaffer filed suit in October of 1999 agai nst Rodri guez and
State Farm

Shaffer filed negligence clains agai nst Rodriguez and
clains based on the UM contract against State Farm

As in Brekke’s case, the uninsured notorist Rodriguez never
appeared or answered the conplaint. State Farm answered,
denying all Shaffer’s clainms, pleading affirmative defenses and
requesting a jury trial on all issues.? Subsequently, Shaffer
moved for default judgnent agai nst Rodriguez and requested
damages of $450, 000.

State Farm opposed the default judgnent and reiterated its
demand for a jury trial. 1In the alternative, State Farm
requested that the default judgnent be entered only agai nst
Rodri guez and that damages be determined in a jury trial.

The court denied State Farmi s request to stay the default

judgnment. The court held that State Farmi s potential interest

2 W also note that State Farm cross-clai ned agai nst Rodri guez,
indicating State Farm believed it also had a negligence claim

agai nst Rodri guez based on the allegations made by Shaffer in

hi s conpl ai nt.



in the default judgnent agai nst Rodriguez did not preclude
default judgnent against Rodriguez, but allowed State Farmto
participate in the damages heari ng.

State Farmfiled a notion for reconsideration, raising the
sane “actual trial” language it raised in Brekke s case, and
argued that State Farm coul d not be contractually bound by a
default judgnent agai nst Rodri guez.

After the district court had denied State Farmis notion and
set the case for a hearing on damages, State Farm argued that it
had a statutory right to a jury trial. The district court
di sagreed. 3

At the hearing on damages, State Farm contested the danages
and cross-exam ned Shaffer’s witnesses on the extent of
Shaffer’s injury. After the hearing on damages, the district
court determ ned the damages agai nst Rodriguez in the anount of
$537, 000* and reaffirned that the contract claims against State
Farm were reserved for later jury trial.

The court determ ned that the judgnment agai nst Rodriguez

was final for purposes of appeal and held that the clains

% I'n August of 2001, State Farm unsuccessfully petitioned this
court pursuant to CA R 21 to stay entry of the default
j udgnent agai nst Rodri guez.

* These dammges included: $35,000 in |loss of consortiumfor Ms.
Shaf fer, $150, 000 in non-econom ¢ danages to M. Shaffer,
$177,000 in econom ¢ danages to M. Shaffer, and $175, 000 for
physical inpairnment to M. Shaffer plus costs and both pre- and
post -j udgnent interest.
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against State Farmarose fromdifferent facts sufficiently
i ndependent that the order against Rodriguez was appeal abl e.
State Farmfirst filed a CR C P. 60 notion for relief from
a judgnment. \When the notion was denied, State Farm appeal ed.
I n an unpublished opinion, the Court of Appeals relied on
its Brekke decision and used the sanme reasoning to affirmthe
trial court’s disposition of the case involving State Farm and

Shaf fer. Shaffer v. State Farm Mut. Auto. Ins. Co., No.

02CA2274, 2003 W. 22113741 (Col 0. App. Sept. 11, 2003).
We granted certiorari.
1. Legal Analysis
We granted certiorari in these two cases to consider the
effect of the “actual trial” clause in Brekke's and Shaffer’s UM
contracts and whether jury trials under these circunstances

woul d violate public policy.?®

°®In State Farm Mut. Auto. Ins. Co. v. Brekke, 2004 W. 1152789
(Col 0. Jan. 12, 2004), we granted certiorari to consider the
foll ow ng two issues:

1. Whet her the court of appeals erred by hol ding that
State Farminplicitly waived its right to a jury trial based
upon an inference drawn fromthe absence of any | anguage in
State Farm s insurance policy expressly guaranteeing a jury
trial inlitigation with its insured, and notw t hstandi ng policy
| anguage requiring that contract benefit disputes be resolved on
the basis of "an actual trial."

2. Whet her the court of appeals m sconstrued applicable
precedent in opining that it would violate public policy for an
i nsurance conpany to receive a jury trial in an action brought
by its insured under a policy for uninsured notorist benefits.

11



W apply a de novo standard of review to exam ne whet her
the “actual trial” clause in the UMcontracts are contrary to

public policy. State ex rel. Salazar v. The Cash Now Store

Inc., 31 P.3d 161, 164 (Col 0. 2001).

We conclude that the “actual trial” clause is unenforceable
because it violates public policy in the sane nmanner as did the

“trial de novo” clause in Huizar v. Allstate Ins. Co., 952 P.2d

342, 350 (Colo. 1998), and the “consent to sue” clause in

Peterman v. State Farm Mut. Auto. Ins. Co., 961 P.2d 487, 489

(Col 0. 1998).

Turning to the issue of whether other actions in the
litigation taken by State Farm m ght have invoked the right to a
jury trial, we exam ne the role of the insurance provider in
l[itigation by its insured against an uninsured notorist. W

determne that district courts nust bal ance the i nsurance

In State Farm Mut. Auto. Ins. Co. v. Shaffer, 2004 W
296969 (Col o. Feb. 17, 2004), we granted certiorari to consider
the follow ng two iIssues:

1. Whet her the court of appeals erred by relying on the
decision in Brekke v. State Farm Mut. Auto. Ins. Co., 81 P.3d
1101 (Col 0. App. 2003), and holding that State Farminplicitly
waived its right to a jury trial based upon an inference drawn
fromthe absence of any |anguage in State Farm s insurance
policy expressly guaranteeing a jury trial in litigation with
its insured, and notw t hstandi ng policy | anguage requiring that
contract benefit disputes be resolved on the basis of "an actual
trial."

2. Whet her the court of appeals erred by holding that an
uninsured nmotorist's default elimnates State Farmis right to a
jury trial on the issue of damages caused to a State Farm
pol i cyhol der by the uninsured notorist.

12



provider’s duties and the right of the insured to undiluted UM
coverage against the interest of the insurance provider in
receiving a fair hearing on its legitimte defenses. As such,
the trial court nmust determ ne the extent of participation by an
i nsurance provider in the tort litigation on a case-by-case

basis, subject to review for abuse of discretion. Cf. Breeden

v. Stone, 992 P.2d 1167, 1176 (Col 0. 2000); Draper v. School

Dist. No. 1, 175 Colo. 216, 218, 486 P.2d 1048, 1049 (1971).

In Brekke’s and Shaffer’s cases, neither court abused its
di scretion when it only allowed State Farmto contest danages as
an adverse party in the default judgnment proceedi ng by Brekke
agai nst Garcia and by Shaffer against Rodriguez. |In Brekke's
case, however, the district court did abuse its discretion when
it entered judgnent against State Farm on the negligence claim
agai nst @Garci a.

A. “Actual Trial” d ause

State Farm argues that its UM contracts with Brekke and
Shaffer require that for any judgnent agai nst an uni nsured
notorist to bind State Farm it nust be obtained in a full jury
trial and not by default. The contracts both provide that if
State Farm and its insured cannot reach agreenent on a claim
the insured is required to (a) file a | awsuit against the
uni nsured notorist and State Farm (b) send a copy of the

sutmmons to State Farm and (c) secure a judgnent in that action

13



that is “the final result of an actual trial and an appeal, if
an appeal is taken.” In determ ning whether this “actual trial”
clause violates public policy, we first exam ne the general
public policy of section 10-4-609 and how it prevents
contractual |anguage fromrestricting the effect of judgnents
and arbitration orders. W conclude that the “actual trial”
cl ause i s unenforceabl e because it violates public policy.

Col orado’ s statute nmandati ng i nsurance protection against
uni nsured notorists was adopted by the General Assenbly in 1965.

Mot or Vehi cl e Financial Responsibility Act, ch. 91, sec. 2, 1965

Col 0. Sess. Laws 333, 334 (codified as anended at section 10-4-
609, C R S. (2004)). The statute addresses the availability of
i nsurance protection against |oss caused by financially
irresponsible notorists and forns the basis for this court’s
jurisprudence on UM cover age:

[I1]t is the policy of this state to induce and
encourage all notorists to provide for their financial
responsibility for the protection of others, and to
assure the w despread availability to the insuring
public of insurance protection against financial |oss
caused by negligent financially irresponsible
not ori sts.

ld. sec. 1, at 333 (codified as anended at section 42-7-102,

C.RS. (2004)); see also Passamano v. Travelers Indem Co.,

882 P.2d 1312, 1319-22 (Colo. 1994) (discussing the legislative

hi story and public policy behind UM coverage).

14



UM coverage protects notorists fromthe financial
irresponsibility of those who do not purchase mandatory notor

vehicle insurance. Alliance Mut. Cas. Co. v. Duerson, 184 Col o.

117, 124, 518 P.2d 1177, 1181 (1974). Insured notorists have
the right to recover conpensation for |oss caused by an

uni nsured notorist in the sane manner that recovery woul d be
permtted for a loss due to an insured notorist. Duerson, 184
Col o. at 124, 518 P.2d at 1181. W have regularly reaffirned
thi s understanding of the extent of coverage required by the

public policy behind section 10-4-609. See, e.g., State Farm

Mut. Auto. Ins. Co. v. N ssen, 851 P.2d 165, 168 (Colo. 1993);

Cung La v. State Farm Auto. Ins. Co., 830 P.2d 1007, 1010 (Col o.

1992); Terranova v. State Farm Mut. Auto. Ins. Co., 800 P.2d 58,

61 (Col 0. 1990).

The public policy behind section 10-4-609 has established a
foundation for preventing the dilution of UM coverage,
i ncludi ng: protection against certain setoffs from other sources
of payment,® protection against a scope of coverage narrower than

7

that of the related liability policy,’ and protection if an

® Newton v. Nationwide Mut. Fire Ins. Co., 197 Colo. 462, 468,
594 P.2d 1042, 1046 (1979) (PIP setoff); Barnett v. American
Famly Mut. Ins. Co., 843 P.2d 1302, 1305 (Colo. 1993) (soci al
security disability paynent setoff).

" Aetna Cas. and Surety Co. v. McMchael, 906 P.2d 92, 104 (Col o.
1995) (UM U M coverage nust be provided to the sane cl ass of
persons covered under the liability provision of the policy);
DeHerrera v. Sentry Ins. Co., 30 P.3d 167, 175-76, (Colo. 2001)

15



ot herwi se-insured vehicle is rendered uni nsured by factual
circunstances.® Mst relevant to our current consideration of
section 10-4-609's public policy is its application to UM
contract clauses that attenpted to prevent judgnents or
arbitration orders from being enforced agai nst the insurance
provi ders.

In Hui zar, the insurance policy included a “trial de novo”
cl ause which provided that if an arbitration award was greater
t han $25, 000, either party could demand to re-litigate the
matter in a regular trial. 952 P.2d at 344. W held that this
cl ause was void as against public policy. Huizar, 952 P.2d at
350. We reasoned that forcing an insured to re-litigate a
matter that had al ready been determned via arbitration violated
public policy by diluting the insured’ s ability to have a speedy
resolution for her UMclaimand underm ning the state’s public
policy in favor of arbitration as a formof dispute resol ution.

|d. at 348-49. The “trial de novo” cl ause reduced the val ue of

(class of persons covered, rather than vehicle occupied at the
time of injury controlling for UM coverage purposes).

8 Morgan v. Farmers Ins. Exchange, 182 Colo. 201, 205, 511 P.2d
902, 905 (1973) (UM coverage properly invoked when the
tortfeasor was rendered uninsured by the insolvency of its
insurer); State Farm Mit. Ins. Co. v. Nissen, 851 P.2d 165, 169-
70 (Colo. 1993) (UM coverage properly invoked when the insured
who was injured by her own insured vehicle while it was being
stolen - since under her policy the car thief |acked perm ssion
to drive her vehicle and therefore was not covered by her

i nsur ance).
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settlenments and recoveries under the UM policy by adding the
expense of a second litigation. |1d. at 348.

In Peterman, a “consent to sue” clause specified that the
i nsurance provider did not agree to be contractually bound by a
j udgnent agai nst an uni nsured notorist unless the provider had
consented in witing to the insured filing suit against the
uni nsured nmotorist.® Peterman, 961 P.2d at 489. The “consent to

sue” cl ause was unenforceabl e because it forced the insured to
re-litigate matters that had been determ ned by the court and
therefore diluted the insured s UMinsurance coverage. |d. at
492-93.

Qur reasoning in both Huizar and Peterman focused on the
di lution of coverage resulting fromforcing insureds to traverse
undue procedural hurdles and re-litigate matters in order to
recover under their UM coverage. The “actual trial” clause in
t hese cases al so dilutes UM cover age.

UM coverage is diluted because the insured may not obtain a
default judgnent. As a general rule, a default judgnent has the

sane effect as final judgnent after a formal trial. 46 Am Jur.

2d Judgnents 8§ 265 (2004); Werb v. D Al essandro, 606 A 2d 117,

119 (Del. 1992); cf. CRCP. 54 and CR C. P. 55 A final

j udgnment ends the particular action in which it is entered,

® The cl ause stated: “We are not bound by any judgnent agai nst
any person or organization obtained without our witten
consent.” Peterman, 961 P.2d at 489.

17



| eaving nothing further for the court pronouncing it to do in
order to conpletely determine the rights of the parties invol ved

in the proceeding. Mwore & Co. v. Wllians, 672 P.2d 999, 1002

(Colo. 1983); Harding dass Co. v. Jones, 640 P.2d 1123, 1125

n.2 (Colo. 1982); D.H v. People, 192 Colo. 542, 544, 561 P.2d

5, 6 (1977); Stillings v. Davis, 158 Col o. 308, 310, 406 P.2d

337, 338 (1965). A final judgnent legally entitles a plaintiff
to collect noney damages from an uni nsured notorist. C RCP
58.

Section 10-4-609 requires that an insured be “legally
entitled to recover damages from owners or operators of
uni nsured nmotor vehicles” in order to invoke UM coverage. In
Peterman, we rejected the argunent that a clause in the
i nsurance policy prevented an insured fromusing a default
j udgnent agai nst the uninsured notorist as a basis for its claim
agai nst the insurance provider. The “failure of the defendant
to appear in no way undermnes the validity of the judgnment or
the nature of the issues resolved by the judgnent.” Peternan,
961 P.2d at 494. O herwi se the insured woul d have been
prejudiced if forced to comrence and conpl ete yet another
proceeding to prove liability and damages. |1d.

Li kewi se, in these cases, although State Farm parti ci pated
inthe litigation, the “actual trial” clause would have required

Brekke and Shaffer to re-litigate the sanme issues decided in the

18



default judgnent or woul d have prevented them from obtaining the
default judgnent. They would be forced to incur additional
expenses, such as witness fees, attorney fees, and other costs
of presenting a case, as well as an unquantifiabl e hardship of

prolonging a final resolution of the case. See Huizar, 952 P.2d

at 348. Such an outcome would allow State Farmto needl essly
demand that a full trial be held on clainms that could have been
decided in the default judgnent proceeding, violating section
10-4-609's public policy. See id.

In conclusion, the “actual trial” clause in Brekke' s and
Shaffer’s UM contracts dilutes, conditions, and limts
statutorily-mandated UM coverage as did the “consent to sue”
clause in Peterman and the “trial de novo” clause in Huizar.
Enforcing this clause to require a jury trial in either case
woul d prejudice the insureds just as the insured was prejudiced
by the possibility of re-litigation in Peterman. 961 P.2d at
494. Accordingly, we hold the “actual trial” clause is

unenf or ceabl e because it violates public policy.?

0 W note that in these cases, State Farm expressly argues that
“actual trial” nmeans “jury trial.”
| f we began our own anal ysis by considering the neaning of

“actual trial,” we would |ikely conclude that it is an anbi guous
term As an Indiana court observed, “[o]ne could interpret
“actual trial’ to. . . require a contested and adversary trial.

However, one could also interpret [this term to require that
t he amount of obligation be determ ned by the court when the
litigants and i nsurance conpany cannot reach an agreenent.”
Smthers v. Mettert, 513 N E 2d 660, 664 (Ind. App. 1987).

19



B. State Farmis Role in the Litigation
State Farm argues that its jury demand under C. R C. P. 38
shoul d have been granted by the trial court with regard to
determ nation of liability and damages for the uninsured

notorists. State Farmcites Wualey v. Keystone Life Ins. Co.,

811 P.2d 404, 405 (Col o. App. 1989), to argue that once a Rule
38 request is made, only the grounds found in CR C. P. 39 nay be
cited in denying that request. Inplicit in this argunent is
State Farmis position that it was a co-defendant on the
negl i gence cl ai ns agai nst the uninsured notorists. To resolve
this issue, we nmust inquire into State Farmi s proper role in the
tort litigation between its insureds and the uninsured notorists
who injured them

We determne first that the contract clains and the tort
claims in the litigation are legally distinct and hold that
State Farm has the right to a jury trial with respect to its

contract cl ai ns.

Anbi guous contractual provisions that are reasonably
susceptible to different neanings are construed agai nst the
i nsurance provider and in favor of providing coverage to the
insured. Conpass Ins. Co. v. Gty of Littleton, 984 P.2d 606,
613 (Colo. 1999). Thus we would be required to construe “actual
trial” against State Farmand in favor of Brekke and Shaffer.

Had we begun by interpreting the “actual trial” clause, we
woul d nonetheless find it necessary to continue to anal yze these
cases by considering whether the termviolated public policy and
the proper role of the insurance provider in the litigation by
its insured against the uninsured notorist.

20



We then ook to State Farmis role in the tort claim
l[itigation. The reciprocal duties of the insurance provider to
act in good faith in investigating the clains made by its
insured and the insured to cooperate and provide information to
the insurance provider contrast with the rights of parties in
ordinary civil litigation. W conclude that the insurance
provi der occupies a unique role and may not act as a co-
defendant in the tort litigation, but should be allowed |Iimted
participation in the tort litigation, as suggested by other
state courts that have addressed the issue. W adopt a case-by-
case analysis for determning the role of the insurance provider

in which we use principles fromCenenti v. Nationwde Muit. Fire

Ins. Co., 16 P.3d 223, 231 (Colo. 2001), to bal ance the
i nsurance provider’s duties to the insured and the right of the
insured to undiluted UM coverage against the interest of the
i nsurance provider in a fair hearing on its legitimte defenses.
Both Brekke’s and Shaffer’s cases involved two legally
distinct types of clains. First, in tort clainms, Brekke and
Shaffer each alleged that the respective uninsured notori st
negligently caused a notor vehicle accident in which they were
injured. Second, Brekke and Shaffer alleged that State Farm
their provider of UMinsurance, breached its contract with them
by failing to pay for damages as required under section 10-4-

609.

21



These tort and contract clains are both uniquely related
and legally distinct. The clains are related because if the
negl i gence clains are successfully brought to judgnment by the
insured, the liability established against Garcia and Rodri guez
makes Brekke and Shaffer “legally entitled” to danages, a nmjor
el emrent of the contract claimagainst State Farm Nonet hel ess,
an exam nation of the nature of each of these clainms nakes clear
that the clains are in point of fact legally distinct.

Regardi ng the negligence clains, Garcia's and Rodriguez’s
liability flows fromthe allegations in tort that Garcia injured
Brekke and Rodriguez injured Shaffer in the course of their
respective negligent behavior. Once judgnent was entered
agai nst Garcia and Rodriguez, Brekke and Shaffer had the right
to execute judgnment and col |l ect damages from these two
def endants. See 8§ 13-52-102 and 13-52-107, C. R S. (2004).

Not hing in Brekke’s and Shaffer’s legal rights against Garcia
and Rodriguez upon judgnent would change if Brekke and Shaffer
had not been insured by State Farm

Regarding the contract clains, State Farmis liability flows
fromits contract with Brekke and Shaffer. Although Garcia’s
and Rodriguez’s liability is a nmajor elenent of this contractual
liability, other elenments may be part of this claim such as
whet her Brekke and Shaffer are “insureds” under the policy,

whet her their policies were in effect at the tinme of the
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acci dent, and whet her other exenptions or exclusions under the
policy applied.

Because the contract clainms are legally distinct fromthe
negligence clains, State Farnmis role in each of the clains
shoul d be exam ned separately.

In the contract claimlitigation, State Farmwas a
defendant. Brekke's and Shaffer’s conplaints alleged that State
Farm had the duty to pay under their contract for UM i nsurance
but failed to pay. It is axiomatic that a defendant as a party
to acivil action may request a jury trial. § 13-2-108, CR S.
(2004); CRC P. 38. Although we realize that much of the
di spute in uninsured notorist litigation turns on the tort
l[itigation with the uninsured notorist and there is little left
tolitigate as part of the contract claimonce the uninsured
motorist’s liability has been determned in the default
proceedi ng, State Farm nevertheless has the right to a jury
trial with respect to whether, under its insurance contract, it
was required to pay clains nade by Brekke and Shaffer.

State Farmis role in the tort claimlitigation is nore
probl emati c.

State Farm argues that its CR C. P. 38 request for a jury
trial should have been granted wth respect to the tort clains
agai nst Garcia and Rodriguez, relying on Wual ey and the

defendant’s right in a civil action to demand a jury trial.
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State Farminplicitly assunes its role as a defendant in the
contract claimlitigation also extends to a role as a co-
defendant in the tort claimlitigation. State Farms
partici pation, however, is not so easily determ ned.

In Col orado, the role and extent of participation by the
i nsurance provider in tort litigation between its insured and an
uni nsured notorist has not been directly addressed by any
appel late court. The issue was raised but not directly resolved

in both Briggs v. American Famly Mit. Ins. Co., 833 P.2d 859,

863 (Col 0. App. 1992) and Peternman, 961 P.2d at 490. 1In both
cases, the insurance provider had not participated in the tort
litigation and sought to escape the resulting judgnent. Briggs,
833 P.2d at 863-64; Peterman, 961 P.2d at 490. Consequently,
both the court of appeals and this court were able to resolve
the cases by focusing on the failure to participate and did not
need to consider the proper role of the insurance provider if it
had participated. Briggs, 833 P.2d at 862-64; Peterman, 961
P.2d at 490-95. Brekke's and Shaffer’s litigation, however,
rai ses the question of the insurance provider’s participation in
tort litigation between its insured and an uni nsured notorist.
When an insurance provider participates in litigation
between its insured and an uninsured notorist, the participation
creates a real and inherent conflict of interest between the two

parties. First, section 10-4-609 and the public policy inpose a
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hi gh standard of conduct on an insurance provider inits
interaction with its insured. However, section 10-4-609"s
coverage applies only if the insured is “legally entitled” to
damages. Consequently a finding of no liability or of limted
damages on the part of the uninsured notorist will elimnate or
limt a claimunder the insurance provider’s UM coverage. Thus,
it is to the insurance provider’s advantage to advocate the
interests of the uninsured nmotorist in the tort litigation.' In
Pet erman, we recogni zed that “the insurer becones al nost
adversary to its own insured in the context of uninsured
notori st coverage.” Peterman, 961 P.2d at 494. The insurance
provider’s conflicting duty to the insured and its interest in
def endi ng the uninsured notorist creates strong tension between
its legal obligations and its business interests. This tension
and the resulting conflict of interest are well recognized. See

Francis M Dougherty, Annotation, R ght of Insurer |ssuing

“Uni nsured Mdtorist” Coverage To Intervene In Action By Insured

Agai nst Uni nsured Mtorist, 35 A L.R 4th 757 (2004).

1 «“[Tlhe insurer has a distinct interest in the third party

being found not liable to the insured, which is in direct
conflict with the insured[‘s] interest in establishing that the
third party is legally liable to them As a result, thereis
consi derabl e recognition that the UMinsured and UM i nsurer have
a primarily adversarial relationship under a UMcontract.” Lee
R Russ & Thomas F. Segalla, Couch on Insurance § 124:1 (3d ed.
2004) .
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The standard of conduct required of the insurance provider
as aresult of its conflict of interest, together with the
insured’s contractual duties of reporting and cooperation,

di stinguish the relationship between these parties fromthat
found between ot her adverse parties.

| nsurance contracts are unli ke ordinary bil ateral

contracts. Goodson v. Anerican Standard Ins. Co. of Wsconsin,

89 P.3d 409, 414 (Colo. 2004); Cary v. United of Omha Life |Ins.

Co., 68 P.3d 462, 466 (Colo. 2003); Huizar, 952 P.2d at 344.
The notivation for entering into an insurance contract is
different than it is other contracts. Goodson, 89 P.3d at 414;

Farmers Group, Inc. v. Trinble, 691 P.2d 1138, 1141 (Col o.

1984). Insureds enter into insurance contracts for the
financial security obtained by protecting thenselves from
unforeseen calamties and for peace of mnd, rather than to
secure commerci al advantage. Goodson, 89 P.3d at 414; Cary, 68
P.3d at 467; Trinble, 691 P.2d at 1141. Additionally, there is
a disparity of bargai ning power between the insurer and the

i nsured; because the insured cannot obtain materially different
coverage el sewhere, insurance policies are not generally the
result of bargaining. Goodson, 89 P.3d at 414; Huizar, 952 P.2d
at 344. Unlike the breach of the inplied duty of good faith and

fair dealing in an ordinary contract, breach in an insurance
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contract gives rise to a separate cause of action in tort.
Goodson, 89 P.3d at 414; Cary, 68 P.3d at 466.

Because of the special nature of uninsured notori st
coverage, we have held the contract creates a relationship
between the insurer and the insured that we have described as
quasi -fiduciary.'® Peterman, 961 P.2d at 494. The aspect of
this quasi-fiduciary relationship significant to us today in the

uni nsured notorist context is the insurance provider’s duty to

12 While we recognized a quasi-fiduciary relationship in

uni nsured notorist insurance in Peterman, when deciding the
appropriate standard of care in bad-faith litigation on
[iability insurance, we found no quasi-fiduciary duty in
Goodson. See Goodson, 89 P.3d at 414. W thout discussing

Pet erman and uni nsured notorist coverage, we stated that there
is no quasi-fiduciary duty in the first-party context. I|d. W
recogni ze that Peternman and Goodson coul d be viewed as

i nconsi stent, and raise questions concerning the standard of
care in bad-faith litigation on uninsured notorist protection.
We note that other jurisdictions have recogni zed an insurance
provider’s quasi-fiduciary duties in the uninsured/underinsured
nmotori st context to decide the appropriate standard of care in
bad-faith litigation. See Danner v. Auto-Owers Ins., 629

N. W2d 159, 169-70 (Ws. 2001) (wth respect to a bad-faith

cl ai m by i nsured agai nst insurance provider for failure to pay
underinsurance claim court recognized the rel ationship between
i nsurance provider and insured as a “fiduciary rel ationship”
enconpassi ng the duty of good faith and fair dealing); Zilisch
v. State Farm Mut. Auto. Ins. Co., 995 P.2d 276, 279 (Ariz.
2000) (insurance provider has "sonme duties of a fiduciary
nature” wth respect to first-party underinsured notori st
clainmp. However, we need not address these questions today.
Regardl ess of the standard of care in uninsured notorist

i nsurance, aspects of the relationship between the insurance
provider and the insured are accurately described as quasi -
fiduciary. Significant to us today are particul ar aspects of
the relationship that we generally refer to as quasi-fiduciary
W t hout addressing the standard of care that is required for the
pur poses of bad-faith litigation.
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investigate and adjust a claimin good faith. Lazar v. R ggs,

79 P.3d 105, 107 (Colo. 2003); Trinble, 691 P.2d at 1142. |If an
i nsurance provi der does not investigate and process the
insured’s uninsured notorist claimin good faith, it has acted
inconsistent with its relationship to the insured. See Cary, 68
P.3d at 466. Therefore, prior to litigation between an
i nsurance provider’s insured and an uni nsured notorist, the
i nsurance provider is under a duty to conduct a good-faith
i nvestigation of the accident that caused its insured s injury.
In Peterman we al so stated that nothing in UMIitigation
vitiated the underlying contractual and quasi-fiduciary duty
that the insurer owes its insured. Peterman, 961 P.2d at 494.
In addition to the duty to investigate owed by the
i nsurance conpany to the insured, the insured owes contractual
duties of cooperation and reporting to the insurance provider.
For exanple, their contracts required Brekke and Shaffer to
cooperate with and assist State Farm when asked in the process
of negotiating settlenents, securing and giving evidence,
attending hearings and trials, and assisting witnesses to attend
hearings and trials. The contracts al so i npose an additi onal
list of duties on Brekke and Shaffer designed to assure that

State Farm had all the informati on about the nature of the UM
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claimbefore it paid the claim®® |If these duties are fulfilled,
the insured will provide extensive information to the insurance
provider that it may use to determ ne what occurred in the

acci dent underlying the UMclaim?!* These duties of reporting
and cooperation required by the insurance provider fromits
insured create an exceptionally close rel ationship between the

two parties.

13 Their contracts specifically provide that Brekke and Shaffer
nmust :

(1) Gve State Farmnotice of the accident as soon as
reasonably possible, and the notice nmust include the
insured’ s nanme, the nanes and addresses of all persons
i nvol ved, the hour, date, place and facts of the accident,
and the nanes and addresses of w t nesses;
(2) provide all records, receipts and invoices relating to
t he damages;
(3) answer questions about the damages to the vehicle under
oath as often as State Farmreasonably asks;
(4) give State Farm*“all the details” about any death,
injury, treatnment and anything else required to determ ne
t he anount payabl e;
(5) submt to exam nations by physicians chosen and paid by
State Farm as often as State Farmreasonably requires;
(6) answer questions about the personal injuries under oath
as often as State Farm reasonably asks;
(7) report a “hit and run” accident to the police wwthin 24
hours after the accident, and to State Farmw thin 30 days;
and
(8) send State Farm copies of all suit papers when the
party liable for the accident is sued for these danmages.
14 For exanple, in these cases, State Farnis contracts with its
i nsureds, anong other rights, gave State Farmthe right to
conpel its insureds to submt to physical exam nations, to
answer questions about the facts under oath, and to obtain al
reports prepared in connection with the accidents. These
represent rights that an ordinary party could obtain only by
filing suit and invoking discovery procedures. See C R C P. 26—
37.
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Thus, in surveying the reciprocal duties of the two
parties, the insurance provider’s duty to its insured to
i nvestigate the accident is balanced by the insured’ s
contractual duty to provide information and cooperation to the
i nsurance provider about the accident. |[If both parties fulfil
their reciprocal duties, virtually all relevant facts and issues
likely to arise in the tort litigation will be known by both the
i nsurance provider and its insured |long before any suit is
filed.?!®

Hui zar and Peterman guide what litigation procedures conply
with the public policy that protects the insured from being
forced to traverse undue procedural hurdles and re-litigate
matters prior to a recovery under a UM policy. Huizar, 952 P.2d
at 348; Peterman, 961 P.2d at 493. |If an insured nust submt to
all the procedures and expenses of discovery and trial when both
parties have already fulfilled their reciprocal duties, the

system has created redundant procedures nuch |ike the undue

15 By contrast, the typical parties in an ordinary civil
l[itigation are not under these reciprocal duties to disclose
information and investigate the clains. Since one or nore of
the parties nmust institute the civil action with l[imted

know edge of what information is possessed by the opposing
party, the typical civil litigant uses discovery through the
trial process to elimnate surprises, discover relevant
evidence, sinplify the issues, and pronote fair and just
settlenments of cases. See Bond v. Dist. Court, 682 P.2d 33, 36-
37 (Colo. 1984); Hawkins v. Dist. Court, 638 P.2d 1372, 1375-78
(Col 0. 1982); Caneron v. Dist. Court, 193 Col o. 286, 289, 565
P.2d 925, 928 (1977).
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procedural hurdl es di sapproved by Hui zar and Peterman. See

Hui zar, 952 P.2d at 348; Peterman, 961 P.2d at 494. Public
policy does not allow such redundant procedures to dilute
coverage in the UM cont ext.

Theref ore, because of the reciprocal duties we have
outlined, and follow ng Hui zar and Peternman, we hold that the
role of the insurance provider in its insured s litigation with
an uninsured notorist is unique and is not that of a co-

def endant ©

wi th the uninsured notorist who nmay invoke the ful
panoply of trial procedures, including the right to a jury
trial. Although the insurance provider’s unique role prevents
it fromparticipating as a co-defendant that can demand a jury
trial, limted participation nay be required to permt the
i nsurance provider to present legitinmte defenses that the
uni nsured notorist fails to raise. |In such cases, the interest
of the insurance provider in presenting these legitimte
def enses may not be sufficiently protected w thout sone
participation by the insurance provider.

Several courts in other states have indicated that the
i nsurance provider may be allowed to participate in the tort

proceedi ngs between the insured and the uninsured notorist.

See, e.g., Phoenix Ins. Co. v. Stuart, 270 So.2d 792, 799 (Al a.

16 «“A co-defendant is a co-party to the uninsured notorist,
meani ng he or she has like status with another party.” See
Black's Law Dictionary (5th ed. 1979)(enphasi s added).
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1972); Vernon Fire & Cas. Ins. Co. v. Matney, 351 N E 2d 60, 67

(I'nd. App. 1976). In several of the cases, as in Peterman and
Briggs, courts held that the insurance provider could

partici pate; however, the courts were not confronted with issues
requiring themto determ ne the exact nature or paraneters of
the insurance provider’s participation in the tort litigation.

See Terzian v. California Cas. Indem Exch., 117 Cal. Rptr. 284,

286 (Cal. App. 1974); Heisner v. Jones, 184 Neb. 602, 608, 169

N. W2d 606, 610 (1969); Domnici v. State Farm Mut. Auto. Ins.

Co., 143 Mont. 406, 414, 390 P.2d 806, 810 (1964). As such,
these cases provide |ittle guidance on the extent of the

i nsurance provider’s participation in the litigation between its
i nsured and an uni nsured notori st.

Sonme courts have stringently Iimted the participation of
the insurance provider in tort litigation. These courts, |ed by
courts in Texas, resolved the issues by prohibiting or severely
restricting intervention on the part of an insurance provider in

a tort action against an uninsured notorist. See Allstate Ins.

Co. v. Hunt, 450 S.W2d 668, 671 (Tex. Civ. App. 1970), aff’d

469 S.W2d 151 (Tex. 1971); Riley v. State Farm Mut. Auto. Ins.

Co., 420 F.2d 1372, 1376-77 (6th Gr. 1970); MFA Mut. Ins. V.

Bradshaw, 431 S.W2d 252, 255 (Ark. 1968).
O her states have not taken the Texas courts’ stringent and

highly restrictive approach to intervention, but nonethel ess

32



provide a limted role for insurance providers in the tort
l[itigation. For exanple, the Illinois Court of Appeals allowed
an insurance provider to intervene in the litigation, but
limted its intervention in the follow ng ways: (a) the jury was
informed that the uninsured notorist |acked insurance, (b) the
i nsurance provider had to acknowl edge to the jury that it would
be bound by a judgnent against the uninsured notorist, (c) the
i nsurance provider had to accept the facts as already tried by
the parties, unless it could nake a specific showing to the
trial court that it had proof the facts in reality differed or
t hat anot her issue could be raised, and (d) the insurance
provider had to submit to any other conditions the trial court

m ght inpose. Wert v. Burke, 197 N E 2d 717, 720 (111. App.

1964) .

Kent ucky’ s hi ghest court observed, “[w]ith the advent of
t he uni nsured-notorist concept nunerous procedural and
substantive problens have arisen, seemngly with no adequate

answers in the common |aw or statutory law.” Barry v. Keith

474 S. W 2d 876, 877 (Ky. 1971). The court observed that no
clear trend had energed fromthe courts that addressed the
problem Id. 1In Keith, the Kentucky court inposed the sane

conditions as the Illinois court inposed in Wert, but added

several nore: (a) the respective parties and their attorneys’

affiliations nust be revealed to the jury, (b) the insurance
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provider had to disclose to its insured that its interests m ght
be in conflict wwth the interests of the insured, (c) the

i nsurance provider had to informits insured that he or she was
not required to cooperate with the insurance provider, and (d)
any information gained by the intervenor insurance provider from
the insured by reason of the insurer-insured relationship could
not be used against the insured. 1d. at 878.

The Suprenme Court of Utah, while allow ng the insurance
provider to participate as a party, limted the adverse inpact
of its ruling on the insured by requiring the insurance provider
to pay for independent |egal counsel for the insured.

Chatterton v. Wal ker, 938 P.2d 255, 262 (Utah 1997). After

noting that “the conflict of interest generated by uninsured
nmotori st protection is indeed problematic,” the court anal ogi zed
to cases where an insurance provider nmust defend two of its own
i nsureds who are suing each other, where the insurance provider
is required to provide independent counsel to both parties at
trial. 1d. at 261. Likewise, the Uah court held that if an

i nsurance provider intervenes on the side of an uninsured
motorist in a suit brought by its own insured, it nust pay for

i ndependent counsel for its own insured to counter the
tenptation to prolong litigation in hopes of forcing a
settlement. |1d. at 261-62. At |least two other courts have

simlarly required insurance providers to pay for independent
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counsel when they intervene on the side of the uninsured
nmotorist in the tort litigation adversely to their own insured.

Fetch v. Quam 530 N.W2d 337, 341 (N.D. 1995); Nationw de Mit.

Ins. Co. v. Webb, 436 A 2d 465, 476-77 (Ml. 1981).

In each of these cases, the court allowed participation by
the insurance provider in a manner that al so bal anced the duties
of the insurance provider and the insured s right to undil uted
UM recovery agai nst the interest of the insurance provider in a
fair hearing on its legitimte defenses. See Fetch, 530 N. W2d
at 341; Webb, 436 A 2d at 476-77;, Wl ker, 938 P.2d at 255;

Keith, 474 S.W2d at 878; Wert, 197 N.E.2d at 720. Wth no
consensus anong the states as to the proper role of an insurance

" we seek a solution that

provider in the tort litigation,?
bal ances the duties of the insurance provider and the insured’ s
right to an undiluted UM recovery against the interest of the
i nsurance provider in receiving a fair hearing on its legitimte
def enses.

In shaping this solution, we are unwilling to restrict the
rights of the insurance provider as strictly as have those

courts | ed by Texas, because no other forumexists to hear the

i nsurance provider’s legitimte defenses. Excessively stringent

7 At least one conmentator has observed that the inherent
conflict of interest in UM coverage litigation creates a “24K
mess of garbage.” 8C John Al an Appl eman & Jean Appl eman,

| nsurance Law and Practice 8§ 5089.55 (1981).
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[imtations on participation provide insufficient protection for
t he i nsurance provider.
| nstead, the insurance provider’s participation in tort

t ¥ nust

l[itigation between its insured and an uninsured notoris
be structured to protect the insurance provider’s interests in
receiving a fair hearing such that it may raise legitimte
defenses.® Odinarily, the insurance provider would not be
allowed a jury trial and in many cases its participation would
be limted to the danages hearing of the default judgnent,
however, the nature and extent of the insurance provider’s
participation in the tort litigation should be handled on a
case-by-case basis. In determning on a case-by-case basis how

the role of the insurance provider should be structured, we | ook

first to principles fromd enenti, Huizar, and Peterman.

18 | ndi ana courts have | abeled the relationship as one of “party
def endants” rather than co-defendants. Allstate Indemm. Co. v.
Brown, 696 N E. 2d 92, 95 (Ind. App. 1998); Ind. Ins. Co. v.

Nobl e, 265 N.E.2d 419, 432 (Ind. App. 1970).

9 The prior Colorado cases of Briggs and Peterman, as with much
of the jurisprudence we examne in this opinion, discussed the
participation of the insurance provider in ternms of Colorado’ s
l'iberal joinder rule. See C.R C P. 18; Peterman, 961 P.2d at
494 n.5; Briggs, 833 P.2d at 863. In the cases at bar, State
Farm was nanmed as a defendant by Brekke and Shaffer, as was
required by their contract. W see, however, no neani ngful
distinction in this difference. For the reasons we have j ust
exam ned, the essential dynamcs of the tort litigation against
an uninsured notorist remain virtually identical whether the

i nsurance provider intervenes in the litigation or is naned as a
defendant, and therefore, we draw no distinction between an

i nsurance provider’s role as an intervenor or a named party in
the tort litigation.
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In Cenenti, the insured did not informhis insurance
conpany of an accident involving an uninsured notorist within
the time limts specified by his policy. 1d. at 224-25. The
district court found that the insured’ s delay was unreasonabl e
but did not find that the insurance provider nust show that it
was prejudiced by the delay in order to deny the insured’ s
claim Id. at 225. Wen we exam ned the case, we held that the
strong public policy underlying UM coverage in Col orado required
that the insurance provider show prejudice, even if it were
untinmely notified of the accident. 1d. at 230.

Thus in Clenenti, we recognized that the strong public
policy of UM coverage did not allow an insurance provider to
assert breach of contract as a nechanismto deny coverage
w t hout al so showi ng that it had been prejudiced by the breach.
See id. at 223-24, 226-27. Simlarly, in the uninsured notorist
tort litigation presented here, the strong public policy
under | yi ng UM coverage does not allow the insurance provider to
assert all the procedural rights of a defendant unless it wll
be denied a fair hearing on specific legitimte clainms regarding
the UM coverage. The insurance provider in this context nust be
allowed to protect its interest in a fair hearing on its
legitimate defenses without interfering with the insured s right
to avoid unnecessary dilution of its UM coverage by excessive

procedural hurdles. Huizar, 952 P.2d at 349; Peternman, 961 P.2d
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at 494-95. As such, the insurance provider nmay participate in
the tort litigation against the uninsured notorist only to the
extent necessary to protect its interest in a fair hearing on

its legitimte defenses.

Further, in Cenenti, we reasoned that the insurance
provider was in a position to nore easily show prejudice than
for an insured to show no prejudice and, therefore, held that
the public policy also required that the insurance provider bear
the burden of proof in showing that it had been prejudiced by
the late notification. Id. at 232-33. Simlarly, in the case
of participation in the tort claimlitigation, the insurance
provider can nore easily show howits interest in a fair hearing
on its legitimte defenses woul d be deprived w thout
participation; conversely, it is nore difficult for the insured
to show that his or her rights to an undiluted UM recovery woul d
not be adversely affected by greater participation by the
i nsurance provider. Therefore, as in Cenenti, the burden falls
on the insurance provider to showthat its interest in a fair
hearing on its legitimte defenses will be unprotected w thout
greater participation in the proceedings. To permt the court
to determ ne the extent of the insurance provider’s

participation, the insurance provider nust specifically set
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forth the legitimte defenses®® it intends to raise. Regardless
of whether the insurance provider is nanmed in the original
conplaint, or is nmaking a notion to intervene, these particular
al l egations nust be made in the tort litigation as soon as
practi cabl e.

Once the insurance provider has pled these specific and
particul ar allegations, the trial court may consider whether
good-faith grounds exist to believe that the interests of the
i nsurance provider in presenting legitinmte defenses require
limted participation of the insurance provider in the tort
litigation. The trial court may hold a hearing to determne if
t he insurance provider has grounds sufficient to entitle it to
participation in the tort litigation. 1t should consider in
each case the duties of the insurance provider, the insured s
right to an undiluted UMrecovery, and the interest of the
i nsurance provider in receiving a fair hearing on its legitimte
defenses. The court should structure the role of the insurance

provider in the tort litigation narromy to reflect these

20 W find our holdings on pleading special matters involving
fraud or m stake applicable in determning that the insurance
provider must plead its legitimate defenses with particularity.
See CR CP. 9; Henderson v. Gunther, 931 P.2d 1150, 1168 (Col o.
1997) .
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considerations and protect the legitimate interests of all
parties. ?

We recogni ze the insurance provider will usually be all owed
to fully participate in the damages phase of a default judgnent
hearing, but its participation in any liability determ nation
will be nore limted. In either case, however, in the absence
of an appearance by the uninsured notorist, the procedural
setting remains that of a default judgnent, where liability is
ordinarily established by default but damages are resolved in a

hearing. C. R C P. 55; cf. Kwmk Way Stores, Inc. v. Caldwell,

745 P.2d 672, 679 (Colo. 1987). Because a damages hearing w ||
be held regardl ess of the participation of the insurance
provider, its participation in the damages hearing has a | esser

i npact on the dilution of UM coverage under section 10-4-609.

By contrast, permtting the insurance provider to contest issues
of liability or causation would require a separate hearing in

ci rcunst ances where such a hearing is not otherw se required.
Because hol ding an additional hearing to a greater extent

i npacts the dilution of UM coverage, such a hearing on liability

2l The interests of the parties will differ depending on the
facts of each case. |If the events causing the accident are
clear and liability is easily established, then the interests of
the insured will weigh nore heavily and the participation of the
i nsurance provider wll be limted. 1If, on the other hand,
there is evidence that the insured is colluding with the

uni nsured notorist or had failed to cooperate with its insurance
provider, then the interests in allowi ng participation by the

i nsurance provider wll weigh nore heavily.
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or causation wll be granted only when it clearly appears that
the legitimate defenses of the insurance provider will not be
presented to the court w thout such an additional hearing.

When making these determ nations, the district courts have
the ability to structure the role of the insurance provider
appropriately based on the courts’ broad power to consolidate
clains, determ ne joinder, and determ ne m sjoinder. See
CRCP. 18, 19, 20, and 21. As in simlar questions on the
perm ssive joinder of parties and court determ nations as to
joint or separate trials, the decision on the proper role for
the insurance provider in the litigation falls within the sound

discretion of the district court. See Sutterfield v. District

Court, 165 Colo. 225, 231, 438 P.2d 236, 240 (1968): Mosel ey v.

Lanirato, 149 Col o. 440, 447-48, 370 P.2d 450, 455 (1962): WIly

v. Atchison, T. & S. F. Ry. Co., 115 Colo. 306, 321, 172 P.2d

958, 965 (1946). As we noted in Sutterfield, an abuse of

di scretion here occurs where the court's failure to properly
order the proceedings virtually assures prejudice to a party.
165 Col 0. at 231, 438 P.2d at 240.
C. Application
We now exam ne the actions of the district courts in these
two cases to determ ne whet her they abused their discretion when
they denied State Farm s requests for jury trials and only

allowed State Farmto participate in the damages hearings. Wth
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respect to the negligence clains, although the district courts
in these cases did not have the benefit of our opinion, both
courts treated the issue substantially as we direct in this
opinion. Wth respect to the uninsured notorist contract
clainms, the court in Shaffer’s case properly treated the claim
separately and permtted State Farma jury trial. |In Brekke’'s
case, however, the court abused its discretion when it entered
j udgnent against State Farm and denied State Farmthe
opportunity for a jury trial on the uninsured notorist contract
claim

Brekke filed suit in Septenber of 1998, about three years
after the accident that injured her. State Farmdid not allege
that Brekke failed to fulfill her contractual obligations to
cooperate or assist in the claimprocess. Mre inportantly,
State Farm conceded that it was not challenging the liability of
the uninsured notorist. State Farm had anple opportunity to
raise legitimte defenses to Garcia's liability, but asked to
contest only the anount of Brekke’s damages. At the danages
hearing, the court allowed State Farmto chall enge Brekke’s
evi dence, cross-exam ne Brekke's w tnesses, and offer its own
evidence. As such, the district court properly allowed State
Farm the opportunity to contest damages and appropriately denied

State Farma jury trial on the negligence claimagainst Garcia.
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In short, the district court in Brekke's case provided
precisely the protection of State Farnmis interests in the tort
cl ai s agai nst the uninsured notorist that we anticipate
district courts will provide for the rights of an insurance
provi der based on the principles explained in this opinion.
Specifically, the court allowed State Farmto participate only
in the damages portion of the default judgnment against Garcia
because State Farmonly chall enged the anobunt of danmages.

However, the district court failed to make a distinction
bet ween the contract claimagainst State Farm and the negligence
cl ai magai nst Garcia when it entered judgnent against both
def endants during the default proceedings. Although little was
left to decide in the contract claimagainst State Farm once
Garcia s tort liability had been established in the default
proceeding, State Farmwas still entitled to the opportunity for
ajury trial on the remaining elenents of the contract claim
agai nst them Because State Farmhas a right to a jury trial on
t he uninsured notorist contract claim the district court abused
its discretion when it denied State Farmthat right.

Accordi ngly, we reverse the judgnent against State Farm and
affirmthe judgnment against Garcia. The case is remanded and,
consistent with this opinion, State Farmis entitled to a jury

trial on the uninsured notorist contract claimagainst it, but
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State Farm has no further right to contest Garcia’s liability or
t he damages entered agai nst him

In Shaffer’s case, the court bifurcated consideration of
the contract clains against State Farmfromthe negligence
clai ns agai nst Rodriguez. It reserved State Farmi s contract
claimfor later trial. Unlike Brekke s case, here State Farm
did not formally waive its right to contest Rodriguez’s
liability.

When Shaffer noved for a default judgnment agai nst Rodriguez
on the tort clains, State Farnmis notion in opposition all eged
that State Farm had a “potential” interest in the liability
i ssues that would be determ ned by a default judgnent agai nst
Rodriguez. The court ruled that State Farmis “potential”
interest in liability issues was not sufficient to grant
participation other than in the damages hearing. When the trial
court held that the “potential” interest in liability was not
sufficient to allow greater participation by State Farmin the
l[tability determ nation agai nst Rodriguez, State Farm responded
with further argunents, but did not nake any specific
all egations identifying legitimte defenses.

At the damages hearing State Farm participated as a party.
The issue of liability was nmentioned only once when State Farm
inits opening noted that the accident occurred because

Rodri guez had “apparently ran the red light.” The evidence and
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testinony at the hearing subsequently focused exclusively on the
nature and extent of Shaffer’s injury. Once judgnent had been
entered, State Farm sought relief fromjudgnent in which it nmade
a passing reference to liability but argued with great detai

and specificity that a new jury trial was required to determ ne
t he damages caused by Rodri guez.

Wiile we realize that it is conmon practice for defendants
to file general answers, the district court’s holding should
have put State Farmon notice that it was required to nore
specifically indicate whether it had legitimte defenses to
Rodriguez’s liability. Under these circunstances, it would
serve little purpose to remand Shaffer’s case to consi der
whet her State Farm had | egiti mate defenses to Rodriguez’s
l[tability. W consequently hold that the district court in
Shaffer’s case did not abuse its discretion by allowng State
Farmto participate only in the damages hearing of the default
j udgnent proceedi ng agai nst Rodri guez.

I11. Conclusion

We reach the sane conclusions in both cases with respect to
t he negligence clains against both uninsured notorists. First,
the “actual trial” clauses in Brekke’'s and Shaffer’s policies
are unenforceabl e because the clauses dilute UM cover age.

Second, the district courts properly weighed the conpeting
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interests and correctly allowed State Farm s participation in
t he danmages hearing wthout a jury.

Wth respect to the uninsured notorist contract clains
against State Farm in Shaffer’s case the court correctly
bifurcated its treatnment of the tort and contract clains thereby
recognizing State Farmis right to a jury trial on the contract
clainms. 1In Brekke's case, however, the district court abused
its discretion when it entered judgnent against State Farm
Wi thout first permtting State Farmthe opportunity for a jury
trial on the uninsured notorist contract claimasserted by
Br ekke.

We therefore affirmthe judgnent of the court of appeals in
Shaffer. In Brekke, we affirmin part, reverse in part, and
remand with directions to conduct further proceedi ngs consi stent
with this opinion.

JUSTI CE KOURLI S di ssents, and JUSTICE COATS joins in the

di ssent.
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JUSTI CE KOURLI S di ssenti ng:
| . Introduction
In these cases, both the terns of the insurance contract at

i ssue and the applicable court rules would have all owed State
Farm Mut ual Autonobil e I nsurance Conpany (“State Farni) to
demand and receive a jury trial on the issue of damages. The
majority overturns both the contracts and the rules on the
grounds that a termw thin the insurance contract that limts
uni nsured notorist coverage to judgnents resulting from “actual
trials” is repugnant to public policy. |In reaching that
conclusion, the majority rejects the notion that an insurer,
sued sinultaneously with an uninsured notorist by its insured,
is not a co-defendant in the traditional sense — in which case
the insurer would be entitled to invoke its right to a jury
trial. Rather, the court creates a special rule for this
ci rcunst ance, pursuant to which the insurer nust bear the added
burden of denonstrating why it would be prejudiced by a trial to
the court on the issue of dammges rather than a trial to a jury.?!

The majority finds support for this conclusion in the
| egi sl ative intent underlying the uninsured notorist statute and

in our decisions in Huizar v. Allstate Ins. Co., 952 P.2d 342

(Col 0. 1998), Peterman v. State Farm Mut. Ins., 961 P.2d 487

! potentially, this burden will be very difficult to satisfy
since it involves convincing the judge as fact-finder that a
group of fact-finders would be hypothetically preferable.



(Colo. 1998), and Cenenti v. Nationwde Mut. Fire Ins. Co., 16

P.3d 223 (Colo. 2001). In ny view, neither the statute nor the
cases suggest that the “actual trial” portion of the policy
| anguage is in contravention of public policy. Hence, |
respectfully dissent.

Il. Facts

In this consolidated appeal, State Farm chal |l enges two
deci sions of the court of appeals concerning its liability for
damages entered on default judgnent against two uni nsured
motorists. The two plaintiffs in the underlying cases, Joria
J. Brekke and Cinton Shaffer, had auto insurance policies with
State Farm which policies included uninsured notorist (“UM)
coverage. Both Brekke and Shaffer were hit by uninsured
nmotorists and | ater sought coverage.

I n Septenber 1995, Brekke was involved in a hit-and-run
accident wwth a vehicle registered in the name of Garfield Cus
Garcia. Shaffer’s accident occurred in August 1996 when he was
hit by a car driven by Jordan Rodri guez.

Three years after Brekke' s accident, she filed a personal
injury action namng Garcia and State Farm as defendants. She
asserted a contract claimagainst State Farm under her UM
coverage and sued Garcia for negligence. Shaffer sued nore then
four years after his accident, asserting negligence and | oss of

consortium agai nst Rodriguez and breach of contract agai nst



State Farm State Farmpronptly filed an answer and demanded
jury trials in both Brekke’'s and Shaffer’s cases and cross-
clainmed Rodriguez in Shaffer’s suit. Neither Garcia nor
Rodri guez appeared to defend the clainms against them As a
consequence, default entered against both individuals. In both
cases, State Farmfiled notions asking the trial court to del ay
entry of the default judgnent until after trial on the damages
i ssues, or alternatively, asking that any default judgnment
entered agai nst Garcia and Rodriguez not be binding on State
Far m

In Brekke, the trial court ruled only that the entry of
default judgnent against Garcia did not bar the insurer from
chal | engi ng damages. The court |ater denied State Farm s notion
to reconsider the default judgnment issue and its request for
jury trial, concluding that the policy did not enconpass the
right to trial by jury and that State Farmis right would be
adequately protected in the damages hearing. Follow ng the
subsequent hearing, the trial entered a damages judgnment in
Brekke's favor.

The court of appeals affirnmed the trial court’s decision,
concluding that State Farmhad inplicitly waived its right to a
jury trial because the policy requires only an “actual trial.”

In addition, the court held that if the policy had not



effectuated a waiver, the “actual trial” clause would be void as
agai nst public policy.

In Shaffer, the trial court found the default judgnent
agai nst Rodriguez binding on State Farm reasoning that, “State
Farm has a reasonabl e opportunity to protect its interest in the
suit by participation in the evidentiary hearing on damages.”
The court entered an award of damages follow ng a hearing, and
State Farm appealed. As in Brekke, the court of appeals
affirmed, concluding that because State Farnis | anguage only
spoke of “actual trial,” the conpany had waived its right to
jury trial. WMreover, the court concluded that Rodriguez’s
default automatically divested State Farmof its right to a jury
trial.

I11. Discussion

Usi ng the declaration of purpose underlying section
10-4-609, C R S. (2004) as a backdrop, the majority decides that
State Farmi s “actual trial” clause contravenes public policy.
As the majority explains it, our |ongstanding recognition of the
role of UM coverage in protecting agai nst | oss caused by
financially irresponsible notorists has infornmed this court’s
deci sions, which broadly interpret the statute’ s underlying
intent in preventing the dilution of UM benefits. To support
that proposition, the majority points to the statute’s direction

that individuals “legally entitled to recover damages” from



owners or operators of uninsured vehicles may recover under the
policy.

| do not view the purpose or direction of the statute as
havi ng such broad inplications. Although the statute certainly
intends to protect notorists who suffer injuries as a result of
accidents with non-insured drivers, nowhere does the statute
provi de that the insurance conpanies lose the right to litigate
fully the amount of those damages.

The majority also relies heavily on our statenments in three

cases: Huizar v. Allstate Ins., 952 P.2d 342 (Col 0. 1998),

Peterman v. State Farm Mut. Auto Ins. Co., 961 P.2d 487 (Colo.

1998), and denenti v. Nationwde Mut. Fire Ins. Co., 16 P.3d

223 (Col 0. 2001), as supporting the proposition that State
Farmi s “actual trial” clause violates public policy.

Hui zar had at its foundation our |ongstanding recognition
of the policy favoring settlenents of disputes by arbitration.
We were concerned that an insurance policy’' s de novo trial
clause permtting the insurer to avoid final judgnent entered
followng a conplete arbitrati on proceedi ng woul d render the
arbitration proceedi ng neani ngl ess. Huizar, 952 P.2d at 347.
We enphasi zed that a de novo trial would require the retrial of
matters that had al ready been determi ned by the arbiter. Id.

Most inportantly, we noted that in the arbitration proceeding,

the arbiter had determ ned both the issues of liability and



damages and had awarded costs. [1d. W pointed to the
established public policy favoring arbitration as an econonic
and efficient neans of reducing costs and resol ving di sputes out
of court. 1d. at 346. A trial de novo would have constituted a
new proceedi ng (since nothing would survive arbitration) in a
separate forum thereby rendering that preceding “a nonbindi ng
guide to evaluating the claimfor settlenent purposes.” 1d. at
348.

In Peterman, 961 P.2d 491-93, we invalidated an insurer’s
“consent to sue” clause in a context in which the insurer knew
of a pending lawsuit by the insured against uninsured notorists,
but had refused to intervene. Later, the insurer sought to
chal | enge the default judgnment obtained by the insured after the
uni nsured notorist failed to appear. Id. at 490. The
contractual consent to sue clause nmade “any judgnment agai nst any
person or organi zation” nonbi ndi ng agai nst the insurer w thout
its consent. 1d. at 489. Therefore, the insurer could force
the insured to re-litigate liability conpletely. I n addition,
the insurer sought to enforce its arbitration clause after the
i nsured had already obtained a judgnent agai nst the uninsured
notorist. 1d. at 490. The thrust of the Peterman case was that
an insurer cannot sit on its rights and force the insured to
litigate and re-litigate its clainms. It was presumably because

of the Peterman case that litigation such as the cases before



2 instead of

the court today now includes the insurer as a party,
a procedure by which the insured woul d sue State Farm separately
after conclusion of the tortfeasor litigation.

In Cenenti, this court adopted the notice-prejudice rule
in an uninsured notorist case in which the insured did not
notify the insurance conpany of the UMclaimuntil seventeen
mont hs after the accident. The contract required notice “as
soon as practicable” and the insurer sought to avoid liability
on the grounds that the contract clause had been viol at ed.
Clenmenti, 16 P.3d at 224. This court concluded that the insurer
may not escape liability on the basis of a “technicality,” but
woul d rather be required to denonstrate that the |late notice had
caused prejudice in its ability to investigate or defend the
claim Id. at 232. The mpjority applies Clenenti to the cases
before us today and concludes that the insurance provider may
not assert all the procedural rights of a defendant unless it
can denonstrate that it wll be prejudiced if not permtted to
do so.

| do not agree that Huizar, Peterman and C enenti |ead us

to the conclusion that State Farmis “actual trial” clause
violates public policy. Unlike the de novo clause in Huizar,

State Farmis “actual trial” clause by conparison, does not offer

2 This can occur either by virtue of a clause denandi ng that the
i nsured sue the conpany with the tortfeasor, or by virtue of
i ntervention.



an avenue for circunventing a judgnent entered on a conplete
proceeding in which the parties have had the opportunity to
litigate issues relating to both damages and liability.

| nstead, the clause counterbal ances possi ble issues of fraud,

illegality and m srepresentati ons about damages. See Nat’ |

Union Fire Ins. Co. v. Lynette C., 33 Cal. Rptr. 2d 496, 497

(Cal. C&. App. 1994) (holding that “actual trial” against

i nsured, requires independent adjudication of facts based on

evidentiary show ng and process that does not create potenti al

for abuse, fraud, or collusion). As the majority acknow edges,

such issues are not an anomaly in these cases. Simlarly, the

consent to sue clause in Peterman broadly authorized the insurer

to refuse to honor a claimarising from“any judici al

proceedi ng,” even under circunstances in which the insurer had

notice and refused to intervene. |In both cases, the insurers’

contractual terms conpelled the insured to suffer unnecessary

costs and duplicative proceedings. So, too, in Cenenti: we

vi ewed the notice provision as one that could deprive the

i nsured of coverage on the basis of a technicality. Here, we

are not dealing with duplicative proceedings or technicalities.

We are dealing with the right of a party to a |lawsuit to denmand

and receive one jury trial, rather than a trial to the court.
We have acknowl edged that UM coverage cannot conpletely

replicate the coverage that would be available to an injured



party by an insured tortfeasor, and that “not every deviation in
uni nsured notorist coverage . . . constitutes an inpermssible
attenpt to dilute [such coverage] in violation of public
policy.” See Huizar, 952 P.2d at 348. The “actual trial”
clause, in ny view, is not an inpermssible inpedinent to
coverage. State Farmwas required to participate in both

| awsuits here, but was not offered the opportunity to litigate
the issues in the same manner as the plaintiffs. By its
restriction of coverage to persons “legally entitled to
recover,” the statute was never intended to create such a
sweepi ng bar. Accordingly, | disagree with the majority’s
conclusion that State Farmis “actual trial” clause violates
public policy.

The majority also creates a distinction between the
insurer’s rights in the contract portion of the action, and in
the tort portion of the action. | do not agree that such a
distinction is necessary. Certainly, the rel ationship between
the insured and the insurer is fraught with unconfortable
tensi on when the insured is injured by an uninsured tortfeasor
because the insurance conpany has an economc interest in
attenpting to minimze the liability of that tortfeasor. That
interest is not, however, in ny view sufficiently different from
the insurer’s adversary position with respect to any breach of

contract clainms to justify wholly different procedures.



Courts have struggled with the appropriate procedures for
uni nsured nmotorist litigation. As an exanple, while the insured
is required to cooperate in the third-party insurance litigation
context, it has been held that in the UMIlitigation context, the

i nsured need not cooperate with the insurer. See Weeler v.

Creeknore, 469 S.W2d 559, 563 (Ky. 1971); see also Guthrie v.

State Farm Mut. Auto Ins. Co., 279 F. Supp. 837, 843 (S.D. S.C

1968) (holding that “there is no need for cooperation between
the insurer and the insured in connection with an uninsured

not ori st because they are, in effect and practically speaking,
adversaries”). One court in particular, has observed that
except for establishing liability, “the only prerequisite which
has survived judicial interpretation is that service of process
be served on the insurer when suit is initiated against an

uni nsured.” |d. The service of process offers the insurer the
right to file pleadings and defend the uninsured notorist. 1d.
In fact, unlike Texas, nost states have determ ned that the
insurer has a right to intervene as a matter of |law to defend

t he uni nsured notorist, should the insured fail to join the

i nsurer. See MIlton v. Preferred Risk Ins., 511 S. W2d 83, 86

(Tex. App. 1974).
The majority’ s assertion to the contrary, it is not the
insurer’s “unique” role in tort litigation generally that

determines its right to jury trial. |If anything, the insurer

10



has a “unique” role in the UM context that warrants that the
insured participate in UMIitigation.

Because of the adversarial relationship between the insured
and the insurer in the UM context, the insurer serves in the
capacity of a co-defendant when joined in the tort litigation
agai nst the uninsured. The insurer bears potenti al
responsibility for any judgnent entered in that litigation.
do not agree that the unique nature of UMIitigation deprives
the i nsurance conpany, as a matter of public policy, of the
right to a full jury trial on the issue of damages any nore than
it would deprive it of such a right, as a matter of public
policy, in bad faith or contract litigation.

| V. Concl usi on

Nei ther the UM statute nor this court’s precedent conpel us
to conclude that an insurer’s “actual trial” clause contravenes
public policy. Although an insured is entitled to the benefit
of uninsured coverage when necessary, such coverage is not
i nappropriately diluted if it includes a demand that the matter
be fully litigated if necessary. Accordingly, | respectfully
di ssent and woul d reverse the court of appeals’ decisions in
t hese cases.

| am authorized to state that JUSTICE COATS joins in this

di ssent.

11



SUPREME COURT, STATE OF COLORADO Consol i dat ed
Two East 14'" Avenue Cases
Denver, Col orado 80203

Certiorari to the Colorado Court of Appeals
Court of Appeals Case No. 02CA0582 Case No. 03SC585

Certiorari to the Colorado Court of Appeals
Court of Appeals Case No. 02CA1918 Case No. 03SC719

Case No. 03SC585

Petitioner:

STATE FARM MUTUAL AUTOMOBI LE | NSURANCE COVPANY,
V.

Respondent :

GLORI A J. BREKKE

*x * * % %

Case No. 03SC719

Petitioner:

STATE FARM MUTUAL AUTOMOBI LE | NSURANCE COVPANY,
V.

Respondent s:

CLI NTON SHAFFER and LAURA SHAFFER

JUDGVENTS AFFI RVED | N PART, REVERSED | N PART,
AND REMANDED W TH DI RECTI ONS
EN BANC
Decenber 6, 2004

Modi fi ed OQpinion. Marked revisions shown.




Faegre & Benson, LLP
M chael S. McCarthy
Marie E. WIIlians
Denver, Col orado

Attorneys for State Farm Miutual Autonobile |nsurance
Conpany

G adi sar, Trechter, Ripperger, Roth & Croshal
Janes M Croshal
Puebl o, Col orado

Attorney for doria Brekke

WI1liam Muhr, LLP
W Iiam Mihr
David M-A. Har per
Col orado Springs, Col orado

Attorneys for dinton & Laura Shaffer

Seaman, Gonetti & Mirphy, P.C
Gegory R Gonetti
David S. Canter, Esq.
G eenwood Vil |l age, Col orado

Attorneys for Am cus Curiae Col orado Defense Lawyers
Associ ation

Roberts, Levin & Patterson, P.C.
Bradl ey A. Levin
Laura E. Schwart z
Denver, Col orado

Attorneys for Am cus Curiae Colorado Trial Lawers
Associ ation

JUSTI CE MARTI NEZ del i vered the Opinion of the Court.
JUSTI CE KOURLI S di ssents, and JUSTI CE COATS joins in the
di ssent .



In this opinion, we consolidate and address the appeal s

fromtw court of appeals’ decisions, Brekke v. State Farm Mut.

Auto. Ins. Co., 81 P.3d 1101 (Col o. App. 2003), and an

unpubl i shed case, Shaffer v. State Farm Mut. Auto. Ins. Co., No.

02CA2274, 2003 W. 22113741 (Col o. App. Sept. 11, 2003). W
consi der how an insurance provider nmay participate in tort
litigation between its insureds and uni nsured notorists who
injured the insureds.

In these cases, two individuals purchased uninsured
nmotori st coverage (UM coverage) from State Farm Mitua
Aut onobi | e I nsurance Conpany (State Farm). They were injured in
accidents with uninsured notorists and sued both State Farm and
t he uni nsured notorists who had caused their injuries. The
uninsured notorists failed to appear or answer the conpl aints,
but State Farm appeared and demanded a jury trial both on the
insureds’ claimthat State Farm shoul d have paid under their UM
coverage and al so on the insureds’ claimthat the uninsured
nmotori sts had negligently caused injury to them

e

| o oy L aj . I
. I . oy aj .

StateFarm—The district courts conducted default judgnment
hearings on the negligence clains to determne the liability and

damages of the uninsured notorists and allowed State Farmto




participate as a party adverse to its insureds. State Farm
appeal ed. the—courts'—denial—ofafurytrial—onthenegligence
e T
judgrent—

In its appeals, State Farm chall enged the district courts’
decisions to deny jury trials on the negligence clains against
the uninsured notorists. State Farmclained that its
contractual provision that the liability of the uninsured
not ori st nust be determned in an “actual trial,” and its
request for a jury trial under CR C. P. 38, required the
district courts to hold a jury trial on the negligence clains
agai nst the uninsured notorists. The court of appeals affirnmed
the actions of the trial courts. State Farm successfully
petitioned for certiorari.

We determ ne that the “actual trial” clauses in the
insureds’ UM contracts, which attenpt to preclude default
j udgnment agai nst uninsured notorists fromeffectively
establishing liability, violate public policy. As we explain in
t he body of the opinion, UM coverage nmandated by section 10-4-
609, CRS. (2004) is diluted if an insurance conpany
contractually prohibits a default judgnent from establishing the
[iability of an uninsured notorist.

We next consider State Farmis role in the negligence clains

filed by the insureds against the uninsured notorists. W first




di stingui sh the negligence clains against the uninsured
motorists fromthe contract clainms against State Farm and hol d
that State Farm had the right to a jury trial on its contract
cl ai ns.

Regardi ng the negligence clains, we exam ne the reciprocal
duties owed by State Farmand its insureds, and how t he
litigation is affected by the public policy underlying UM
coverage in Colorado. W determne that the district court nust

take into consideration the unique relationship between the

i nsured and i nsurance provider and bal ance the insurance

provi der’ s guasi—fHidueiary—dutyduties to the insured and the

insured’s right to undiluted UM recovery against the interest of

the insurance provider in receiving a fair hearing on its
legitimate defenses. Wiile the insurance provider may
participate in the tort litigation, its participation nust be no
nore extensive than necessary to preserve that bal ance.

Bal ancing the duties and rights in these cases, we
determneconclude that State Farmdid not allege facts that
justify a role greater than the role it was allowed by the

district courts and-econseguentlythat—in the default damages

hearings. Consequently, the district courts did not abuse their

di scretion when the courts denied State Farma jury trial on the

negligence clainms in either case. However, because the district

court in Brekke entered judgnent against State Farmon the




negl i gence cl ai m agai nst the uni nsured notorist, effectively

treating State Farm as a defendant on that claim we concl ude

the district court abused its discretion.
i ngly e I | hed | I :
e i I Y hf I i £t
T

| . Facts and Procedure

A.  Brekke

The first insured, respondent d oria Brekke (Brekke), was
injured in a hit-and-run accident with a vehicle owed by
uninsured notorist Garfield Gus Garcia (Garcia) in Septenber,
1995.

Bet ween 1995 and 1998, however, Brekke and State Farm could
not reach settlenent on the UMclaim Therefore in Septenber of
1998, alnost three years later, Brekke filed suit against Garcia
and State Farm

Brekke's conplaint initially included two causes of action,
the first alleging the negligence of Garcia, and the second
al l eging that Defendant State Farm should have paid under its UM
coverage for injury caused by Garcia s negligence.

Al though Garcia was served wth the summons and conpl ai nt,
he never appeared or filed an answer. State Farmfiled an

answer and demanded a jury trial on all issues.




Brekke nmoved for a default judgnent against Garcia a year
after the suit was initiated, requesting actual and punitive
damages.

A few days after the district court had entered a default
on Garcia' s liability, State Farmfiled a response concedi ng
that it was only chall engi ng damages and contending that the
default entered against Garcia did not bind State Farm

The district court denied State Farm s request that the
default judgnent against Garcia not bind it, but allowed State
Farmto contest the anmount of damages it woul d be awardi ng
agai nst Garcia.?

State Farm next argued that its contract prohibited the
default judgnent against Garcia frombinding State Farm State
Farm pointed to |l anguage in its contract that required issues of
liability and danages to be determned as “the final result of
an actual trial and an appeal, if an appeal is taken.” State
Farm contended that this contract |anguage required a jury trial
on damages. It therefore asked the court to reconsider its
determ nation that the default judgnent against Garcia would

bind State Farm

! Soon after the right to contest danmages in a hearing was
granted, Brekke asked for and received the right to amend her
conpl ai nt agai nst State Farm by addi ng new causes of action

i ncludi ng breach of the covenant of good faith and fair dealing
by State Farmand wi ||l ful and wanton breach of contract with
trebl e damages.



Al ternately, State Farm contended that since it nade a
demand under CR C P. 38 for a jury trial and it was a co-
defendant with Garcia, the court’s denial of its request
deprived State Farmof its statutory right to a jury trial.

The district court denied State Farmis request for a jury
tri al -enp—the—negligence—eclatm-. First, it held that Garcia had
never made a demand for a jury trial on the issue of his
negl i gence and State Farm had waived any rights to a jury trial
on the issue of Garcia' s liability for negligence through its
prior pleadings. Second, on the issue of damages, the district
court held that State Farnmi s contractual |anguage did not
require a jury trial. After noting that trial by jury was not
constitutionally required in Colorado civil cases, the district
court determned that a hearing to the court would adequately
protect State Farmis interests in the danages to be assessed

agai nst @Garci a.

Y t had td ol .
ol I aj I i . .
e e L
The default judgnment danages hearing took place in February
of 2001. State Farm contested damages, calling its own
W t nesses and cross-exam ni ng Brekke’'s wi tnesses. At—the-end

ofFoll owi ng the hearing, the district court entered judgnent




agai nst both defendants for damages and interest totaling

$288,652. State Farmtinely appeal ed.

In its opinion, the court of appeals held that State Farnis
contractual |anguage inplicitly waived the right to a jury trial
on the negligence claimagainst Garcia and that State Farm
received a fair and adequate opportunity to protect its
interests through its participation in the damages phase of the

default judgnent hearing. Brekke v. State Farm Mut. Auto. Ins.

Co., 81 P.3d 1101, 1102-03 (Colo. App. 2003). The court of
appeal s reasoned that if it interpreted the contractual | anguage
torequire a jury trial, such an interpretation would viol ate
public policy because it would resolve the dispute in the nost
inefficient and expensive way possible. 1d. at 1104.

We granted certiorari.

B. Shaffer

The second insured, respondent Cinton Shaffer (Shaffer),
was involved in an auto accident with uninsured notorist Jordan
Rodri guez (Rodriguez) in August 1996. After three years, during
whi ch Shaffer and State Farm coul d not reach an agreenent,
Shaffer filed suit in October of 1999 agai nst Rodri guez and
State Farm

Shaffer filed negligence clains agai nst Rodriguez and

cl ai rs based on the UM contract against State Farm



As in Brekke's case, the uninsured notorist Rodriguez never
appeared or answered the conplaint. State Farm answered,
denying all Shaffer’s clainms, pleading affirmative defenses and
requesting a jury trial on all issues.? Subsequently, Shaffer
moved for default judgnent against Rodriguez and requested
damages of $450, 000.

State Farm opposed the default judgnent and reiterated its
demand for a jury trial. 1In the alternative, State Farm
requested that the default judgnent be entered only agai nst
Rodri guez and that damages be determined in a jury trial.

The court denied State Farm s request to stay the default
judgnment. The court held that State Farmi s potential interest
in the default judgnent against Rodriguez did not preclude
default judgnent against Rodriguez, but allowed State Farmto
participate in the damages heari ng.

State Farmfiled a notion for reconsideration, raising the
sane “actual trial” language it raised in Brekke s case, and
argued that State Farm could not be contractually bound by a
default judgnent agai nst Rodri guez.

After the district court had denied State Farmis notion and

set the case for a hearing on damages, State Farmargued that it

2 W also note that State Farm cross-clai ned agai nst Rodri guez,
indicating State Farm believed it also had a negligence claim

agai nst Rodri guez based on the allegations made by Shaffer in

hi s conpl ai nt.
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had a statutory right to a jury trial. The district court
di sagreed. 3

At the hearing on damages, State Farm contested the danages
and cross-exam ned Shaffer’s witnesses on the extent of
Shaffer’s injury. After the hearing on damages, the district
court determ ned the damages agai nst Rodriguez in the anount of
$537, 000* and reaffirned that the contract claims against State
Farm were reserved for later jury trial.

The court determ ned that the judgnment agai nst Rodriguez
was final for purposes of appeal and held that the clains
against State Farmarose fromdifferent facts sufficiently
i ndependent that the order against Rodriguez was appeal abl e.

State Farmfirst filed a CR C P. 60 notion for relief from
a judgnment. \When the notion was denied, State Farm appeal ed.

I n an unpubl i shed opinion, the Court of Appeals relied on

its Brekke decision and used the sanme reasoning to affirmthe

trial court’s disposition of the case involving State Farm and

Shaf fer. Shaffer v. State Farm Mut. Auto. Ins. Co., No.

02CA2274, 2003 W. 22113741 (Col 0. App. Sept. 11, 2003).

% I'n August of 2001, State Farm unsuccessfully petitioned this
court pursuant to CA R 21 to stay entry of the default
j udgnent agai nst Rodri guez.

* These dammges included: $35,000 in |loss of consortiumfor Ms.
Shaf fer, $150, 000 in non-econom ¢ danages to M. Shaffer,
$177,000 in econom ¢ danages to M. Shaffer, and $175, 000 for
physical inpairnment to M. Shaffer plus costs and both pre- and
post -j udgnent interest.
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We granted certiorari.
1. Legal Analysis
We granted certiorari in these two cases to consider the
effect of the “actual trial” clause in Brekke’'s and Shaffer’s UM
contracts and whether jury trials under these circunstances
woul d violate public policy.?®
W apply a de novo standard of review to exam ne whet her

the “actual trial” clause in the UMcontracts are contrary to

°In State Farm Mut. Auto. Ins. Co. v. Brekke, 2004 W. 1152789
(Col 0. Jan. 12, 2004), we granted certiorari to consider the
foll ow ng two issues:

1. Whet her the court of appeals erred by hol di ng that
State Farminplicitly waived its right to a jury trial based
upon an inference drawn fromthe absence of any | anguage in
State Farm s insurance policy expressly guaranteeing a jury
trial inlitigation with its insured, and notw t hstandi ng policy
| anguage requiring that contract benefit disputes be resolved on
the basis of "an actual trial."

2. Whet her the court of appeals m sconstrued applicable
precedent in opining that it would violate public policy for an
I nsurance conpany to receive a jury trial in an action brought
by its insured under a policy for uninsured notorist benefits.

In State Farm Mut. Auto. Ins. Co. v. Shaffer, 2004 W
296969 (Col o. Feb. 17, 2004), we granted certiorari to consider
the follow ng two iIssues:

1. Whet her the court of appeals erred by relying on the
decision in Brekke v. State Farm Mut. Auto. Ins. Co., 81 P.3d
1101 (Col 0. App. 2003), and holding that State Farminplicitly
waived its right to a jury trial based upon an inference drawn
fromthe absence of any |anguage in State Farm s insurance
policy expressly guaranteeing a jury trial in litigation with
its insured, and notw t hstandi ng policy | anguage requiring that
contract benefit disputes be resolved on the basis of "an actual
trial."

2. Whet her the court of appeals erred by holding that an
uninsured nmotorist's default elimnates State Farmis right to a
jury trial on the issue of damages caused to a State Farm
pol i cyhol der by the uninsured notorist.

12



public policy. State ex rel. Salazar v. The Cash Now Store

Inc., 31 P.3d 161, 164 (Colo. 2001).
We conclude that the “actual trial” clause is unenforceable
because it violates public policy in the sane nmanner as did the

“trial de novo” clause in Huizar v. Allstate Ins. Co., 952 P.2d

342, 350 (Colo. 1998), and the “consent to sue” clause in

Peterman v. State Farm Mut. Auto. Ins. Co., 961 P.2d 487, 489

(Col 0. 1998).

Turning to the issue of whether other actions in the
litigation taken by State Farm m ght have invoked the right to a
jury trial, we exam ne the role of the insurance provider in
l[itigation by its insured against an uninsured notorist. W
determne that district courts nust bal ance the insurance
provi der’ s guasi—fidueiary—dutyduties and the right of the
insured to undiluted UM coverage against the interest of the
i nsurance provider in receiving a fair hearing on its legitimte
defenses. As such, the trial court nust determ ne the extent of
participation by an insurance provider in the tort litigation on
a case-by-case basis, subject to review for abuse of discretion.

Cf. Breeden v. Stone, 992 P.2d 1167, 1176 (Col o. 2000); Draper

V. School Dist. No. 1, 175 Colo. 216, 218, 486 P.2d 1048, 1049

(1971).
In Brekke’'s and Shaffer’s cases, neither court abused its

di scretion when it only allowed State Farmto partiecipate
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contest danages as an adverse party in the darages—hearing—of
the—default judgnment proceeding by Brekke agai nst Garcia and by

Shaf fer agai nst Rodriguez. |In Brekke's case, however, the

district court did abuse its discretion when it entered judgnent

agai nst State Farmon the negligence clai magai nst Garci a.

A. “Actual Trial” d ause

State Farm argues that its UM contracts with Brekke and
Shaffer require that for any judgnent agai nst an uni nsured
notorist to bind State Farm it nust be obtained in a full jury
trial and not by default. The contracts both provide that if
State Farm and its insured cannot reach agreenent on a claim
the insured is required to (a) file a |l awsuit against the
uni nsured notorist and State Farm (b) send a copy of the
sumons to State Farm and (c) secure a judgnent in that action
that is “the final result of an actual trial and an appeal, if
an appeal is taken.” In determ ning whether this “actual trial”
clause violates public policy, we first exam ne the general
public policy of section 10-4-609 and how it prevents
contractual |anguage fromrestricting the effect of judgnents
and arbitration orders. W conclude that the “actual trial”
cl ause i s unenforceabl e because it violates public policy.

Col orado’ s statute mandating insurance protection against
uni nsured notorists was adopted by the General Assenbly in 1965.

Mot or Vehi cl e Financial Responsibility Act, ch. 91, sec. 2, 1965
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Col 0. Sess. Laws 333, 334 (codified as anended at section 10-4-
609, C R S. (2004)). The statute addresses the availability of
i nsurance protection against |oss caused by financially
irresponsible notorists and forns the basis for this court’s
jurisprudence on UM cover age:

[I1]t is the policy of this state to induce and
encourage all notorists to provide for their financial
responsibility for the protection of others, and to
assure the w despread availability to the insuring
public of insurance protection against financial |oss
caused by negligent financially irresponsible
not ori sts.

ld. sec. 1, at 333 (codified as anended at section 42-7-102,

C.RS. (2004)); see also Passamano v. Travel ers Indem Co.,

882 P.2d 1312, 1319-22 (Colo. 1994) (discussing the legislative
hi story and public policy behind UM coverage).

UM coverage protects notorists fromthe financi al
irresponsibility of those who do not purchase mandatory notor

vehicle insurance. Alliance Mut. Cas. Co. v. Duerson, 184 Col o.

117, 124, 518 P.2d 1177, 1181 (1974). Insured notorists have
the right to recover conpensation for |oss caused by an

uni nsured notorist in the sane nmanner that recovery woul d be
permtted for a loss due to an insured notorist. Duerson, 184
Colo. at 124, 518 P.2d at 1181. W have regularly reaffirnmed
t hi s understanding of the extent of coverage required by the

public policy behind section 10-4-609. See, e.g., State Farm

Mut. Auto. Ins. Co. v. N ssen, 851 P.2d 165, 168 (Colo. 1993);
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Cung La v. State Farm Auto. Ins. Co., 830 P.2d 1007, 1010 (Col o.

1992); Terranova v. State Farm Mut. Auto. Ins. Co., 800 P.2d 58,

61 (Col 0. 1990).

The public policy behind section 10-4-609 has established a
foundation for preventing the dilution of UM coverage,
i ncludi ng: protection against certain setoffs from other sources
of paynent,® protection agai nst a scope of coverage narrower than

that of the related liability policy,7

and protection if an
ot herwi se-insured vehicle is rendered uni nsured by factual
circunstances.® Mdst relevant to our current consideration of

section 10-4-609's public policy is its application to UM

contract clauses that attenpted to prevent judgnents or

® Newton v. Nationwide Mit. Fire Ins. Co., 197 Colo. 462, 468,
594 P.2d 1042, 1046 (1979) (PIP setoff); Barnett v. Anerican
Famly Mut. Ins. Co., 843 P.2d 1302, 1305 (Colo. 1993) (soci al
security disability paynent setoff).

" Aetna Cas. and Surety Co. v. MM chael, 906 P.2d 92, 104 (Col o.
1995) (UM U M coverage nust be provided to the sane cl ass of
persons covered under the liability provision of the policy);
DeHerrera v. Sentry Ins. Co., 30 P.3d 167, 175-76, (Colo. 2001)
(class of persons covered, rather than vehicle occupied at the
time of injury controlling for UM coverage purposes).

8 Morgan v. Farmers Ins. Exchange, 182 Colo. 201, 205, 511 P.2d
902, 905 (1973) (UM coverage properly invoked when the
tortfeasor was rendered uninsured by the insolvency of its
insurer); State Farm Mit. Ins. Co. v. Nissen, 851 P.2d 165, 169-
70 (Colo. 1993) (UM coverage properly invoked when the insured
who was injured by her own insured vehicle while it was being
stolen - since under her policy the car thief |acked perm ssion
to drive her vehicle and therefore was not covered by her

i nsur ance).
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arbitration orders from bei ng enforced agai nst the insurance
provi ders.

In Hui zar, the insurance policy included a “trial de novo”
cl ause which provided that if an arbitration award was greater
t han $25, 000, either party could demand to re-litigate the
matter in a regular trial. 952 P.2d at 344. W held that this
cl ause was void as against public policy. Huizar, 952 P.2d at
350. We reasoned that forcing an insured to re-litigate a
matter that had al ready been determned via arbitration viol ated
public policy by diluting the insured’ s ability to have a speedy
resolution for her UMclaimand underm ning the state’s public
policy in favor of arbitration as a formof dispute resol ution.
Id. at 348-49. The “trial de novo” clause reduced the val ue of
settlenments and recoveries under the UM policy by adding the
expense of a second litigation. |1d. at 348.

In Peterman, a “consent to sue” clause specified that the
i nsurance provider did not agree to be contractually bound by a
j udgnent agai nst an uni nsured notorist unless the provider had
consented in witing to the insured filing suit against the
uni nsured nmotorist.® Peterman, 961 P.2d at 489. The “consent to
sue” cl ause was unenforceabl e because it forced the insured to

re-litigate matters that had been determ ned by the court and

® The cl ause stated: “We are not bound by any judgnent agai nst
any person or organization obtained without our witten
consent.” Peterman, 961 P.2d at 489.
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therefore diluted the insured s UMinsurance coverage. |d. at
492-93.

Qur reasoning in both Huizar and Peterman focused on the
di lution of coverage resulting fromforcing insureds to traverse
undue procedural hurdles and re-litigate matters in order to
recover under their UM coverage. The “actual trial” clause in
t hese cases al so dilutes UM cover age.

UM coverage is diluted because the insured may not obtain a
default judgnent. As a general rule, a default judgnent has the
sane effect as final judgnent after a formal trial. 46 Am Jur.

2d Judgnents 8§ 265 (2004); Werb v. D Al essandro, 606 A 2d 117,

119 (Del. 1992); cf. CRCP. 54 and CR CP. 55. A final
judgnent ends the particular action in which it is entered,
| eaving nothing further for the court pronouncing it to do in

order to conpletely determine the rights of the parties invol ved

in the proceeding. More & Co. v. WIllianms, 672 P.2d 999, 1002

(Colo. 1983); Harding dass Co. v. Jones, 640 P.2d 1123, 1125

n.2 (Colo. 1982); D.H v. People, 192 Colo. 542, 544, 561 P.2d

5, 6 (1977); Stillings v. Davis, 158 Col o. 308, 310, 406 P.2d

337, 338 (1965). A final judgnent legally entitles a plaintiff
to coll ect noney damages from an uni nsured notorist. C RCP
58.

Section 10-4-609 requires that an insured be “legally

entitled to recover damages from owners or operators of
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uni nsured nmotor vehicles” in order to invoke UM coverage. In
Peterman, we rejected the argunent that a clause in the

i nsurance policy prevented an insured fromusing a default

j udgnent agai nst the uninsured notorist as a basis for its claim
agai nst the insurance provider. The “failure of the defendant
to appear in no way undermnes the validity of the judgnment or
the nature of the issues resolved by the judgnent.” Peternan,
961 P.2d at 494. Oherwi se the insured woul d have been
prejudiced if forced to comrence and conpl ete yet another
proceeding to prove liability and damages. |1d.

Li kewi se, in these cases, although State Farm parti ci pated
inthe litigation, the “actual trial” clause would have required
Brekke and Shaffer to re-litigate the sanme issues decided in the
default judgnent or woul d have prevented them from obtaining the
default judgnent. They would be forced to incur additional
expenses, such as witness fees, attorney fees, and other costs
of presenting a case, as well as an unquantifiabl e hardship of

prol onging a final resolution of the case. See Huizar, 952 P.2d

at 348. Such an outcone would allow State Farmto needl essly
demand that a full trial be held on clains that could have been
decided in the default judgnent proceeding, violating section
10-4-609’ s public policy. See id.

I n conclusion, the “actual trial” clause in Brekke's and

Shaffer’s UM contracts dilutes, conditions, and limts
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statutorily-mndated UM coverage as did the “consent to sue”
clause in Peterman and the “trial de novo” clause in Huizar.
Enforcing this clause to require a jury trial in either case
woul d prejudice the insureds just as the insured was prejudiced
by the possibility of re-litigation in Peterman. 961 P.2d at
494. Accordingly, we hold the “actual trial” clause is
unenf or ceabl e because it violates public policy.?*°
B. State Farmis Role in the Litigation

State Farm argues that its jury demand under C. R C P. 38
shoul d have been granted by the trial court with regard to
determ nation of liability and damages for the uninsured

notorists. State Farmcites Waley v. Keystone Life Ins. Co.,

811 P.2d 404, 405 (Col o. App. 1989), to argue that once a Rule

0 W note that in these cases, State Farm expressly argues that
“actual trial” nmeans “jury trial.”
| f we began our own anal ysis by considering the neaning of

“actual trial,” we would |ikely conclude that it is an anbi guous
term As an Indiana court observed, “[o]ne could interpret
“actual trial’ to. . . require a contested and adversary trial.

However, one could also interpret [this term to require that
t he amount of obligation be determ ned by the court when the
litigants and i nsurance conpany cannot reach an agreenent.”
Smthers v. Mettert, 513 N E 2d 660, 664 (Ind. App. 1987).
Anbi guous contractual provisions that are reasonably
susceptible to different neanings are construed agai nst the
i nsurance provider and in favor of providing coverage to the
insured. Conpass Ins. Co. v. Gty of Littleton, 984 P.2d 606,
613 (Colo. 1999). Thus we would be required to construe “actual
trial” against State Farmand in favor of Brekke and Shaffer.
Had we begun by interpreting the “actual trial” clause, we
woul d nonetheless find it necessary to continue to anal yze these
cases by considering whether the termviolated public policy and
the proper role of the insurance provider in the litigation by
its insured against the uninsured notorist.
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38 request is made, only the grounds found in CR C.P. 39 nay be
cited in denying that request. Inplicit in this argunent is
State Farmis position that it was a co-defendant on the
negl i gence cl ai ns agai nst the uninsured notorists. To resolve
this issue, we nmust inquire into State Farmis proper role in the
tort litigation between its insureds and the uninsured notorists
who injured them

We determne first that the contract clains and the tort
claims in the litigation are legally distinct and hold that
State Farm has the right to a jury trial with respect to its
contract clains.

We then ook to State Farmis role in the tort claim
litigation. The reciprocal duties of the insurance provider to
act in good faith in investigating the clains made by its
insured and the insured to cooperate and provide information to
the insurance provider contrast with the rights of parties in
ordinary civil litigation. W conclude that the insurance
provi der occupies a unique role and may not act as a co-
defendant in the tort litigation, but should be allowed |Iimted
participation in the tort litigation, as suggested by other
state courts that have addressed the issue. W adopt a case-by-
case analysis for determning the role of the insurance provider

in which we use principles fromCenenti v. Nationwde Muit. Fire

Ins. Co., 16 P.3d 223, 231 (Colo. 2001), to bal ance the
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i nsurance provider’s guasi—fHduetary—duty—duties to the insured

and the right of the insured to undiluted UM coverage agai nst
the interest of the insurance provider in a fair hearing on its
| egitimate defenses.

Bot h Brekke’s and Shaffer’s cases involved two legally
distinct types of clains. First, in tort clainms, Brekke and
Shaffer each alleged that the respective uninsured notori st
negligently caused a notor vehicle accident in which they were
injured. Second, Brekke and Shaffer alleged that State Farm
their provider of UMinsurance, breached its contract with them
by failing to pay for damages as required under section 10-4-
6009.

These tort and contract clains are both uniquely related
and legally distinct. The clains are rel ated because if the
negl i gence clains are successfully brought to judgnment by the
insured, the liability established against Garcia and Rodri guez
makes Brekke and Shaffer “legally entitled” to danages, a nmjor
el ement of the contract claimagainst State Farm Nonet hel ess,
an exam nation of the nature of each of these clainms nmakes clear
that the clains are in point of fact legally distinct.

Regardi ng the negligence clains, Garcia's and Rodriguez’s
liability flows fromthe allegations in tort that Garcia injured
Brekke and Rodriguez injured Shaffer in the course of their

respective negligent behavior. Once judgnent was entered
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agai nst Garcia and Rodriguez, Brekke and Shaffer had the right
to execute judgnment and col |l ect damages from these two

def endants. See 8§ 13-52-102 and 13-52-107, C.R S. (2004).
Not hing in Brekke’s and Shaffer’s legal rights against Garcia
and Rodriguez upon judgnent would change if Brekke and Shaffer
had not been insured by State Farm

Regardi ng the contract clains, State Farmis liability flows
fromits contract with Brekke and Shaffer. Although Garcia’s
and Rodriguez’s liability is a nmajor elenent of this contractual
liability, other elenents nmay be part of this claim such as
whet her Brekke and Shaffer are “insureds” under the policy,
whet her their policies were in effect at the tinme of the
acci dent, and whether other exenptions or exclusions under the
policy applied.

Because the contract clainms are legally distinct fromthe
negligence clains, State Farnmis role in each of the clains
shoul d be exam ned separately.

In the contract claimlitigation, State Farmwas a
defendant. Brekke's and Shaffer’s conplaints alleged that State
Farm had the duty to pay under their contract for UM i nsurance
but failed to pay. It is axiomatic that a defendant as a party
to a civil action may request a jury trial. § 13-2-108, C R S

(2004); C R C P. 38. TFhereforeAl though we realize that much of

the dispute in uninsured notorist litigation turns on the tort
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litigation with the uninsured notorist and there is little left

to litigate as part of the contract clai monce the uninsured

motorist’s liability has been determined in the default

proceedi ng, State Farm nevertheless has the right to a jury

trial with respect to whether, under its insurance contract, it
was required to pay clains nade by Brekke and Shaffer.

State Farmis role in the tort claimlitigation is nore
probl emati c.

State Farm argues that its CR C. P. 38 request for a jury
trial should have been granted wth respect to the tort clains
agai nst Garcia and Rodriguez, relying on Wal ey and the
defendant’s right in a civil action to demand a jury trial.
State Farminplicitly assunes its role as a defendant in the
contract claimlitigation also extends to a role as a co-
defendant in the tort claimlitigation. State Farms
participation, however, is not so easily determ ned.

In Col orado, the role and extent of participation by the
i nsurance provider in tort litigation between its insured and an
uni nsured notorist has not been directly addressed by any
appel late court. The issue was raised but not directly resolved

in both Briggs v. American Famly Mit. Ins. Co., 833 P.2d 859,

863 (Col o. App. 1992) and Peternman, 961 P.2d at 490. 1In both
cases, the insurance provider had not participated in the tort

litigation and sought to escape the resulting judgnent. Briggs,
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833 P.2d at 863-64; Peterman, 961 P.2d at 490. Consequently,
both the court of appeals and this court were able to resol ve
the cases by focusing on the failure to participate and did not
need to consider the proper role of the insurance provider if it
had participated. Briggs, 833 P.2d at 862-64; Peterman, 961
P.2d at 490-95. Brekke's and Shaffer’s litigation, however,
rai ses the question of the insurance provider’s participation in
tort litigation between its insured and an uni nsured notorist.
When an insurance provider participates in litigation
between its insured and an uninsured notorist, the participation
creates a real and inherent conflict of interest between the two
parties. First, section 10-4-609 and the public policy inpose a
hi gh standard of conduct on an insurance provider inits
interaction with its insured. However, section 10-4-609" s
coverage applies only if the insured is “legally entitled” to
damages. Consequently a finding of no liability or of limted
damages on the part of the uninsured notorist will elimnate or
limt a claimunder the insurance provider’s UM coverage. Thus,
it is to the insurance provider’s advantage to advocate the

interests of the uninsured notorist in the tort litigation. In

1 «“[Tlhe insurer has a distinct interest in the third party

being found not liable to the insured, which is in direct
conflict wwth the insured[‘s] interest in establishing that the
third party is legally liable to them As a result, thereis
consi derabl e recognition that the UMinsured and UM i nsurer have
a primarily adversarial relationship under a UMcontract.” Lee
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Pet erman, we recogni zed that “the insurer becones al nost
adversary to its own insured in the context of uninsured
notori st coverage.” Peterman, 961 P.2d at 494. The insurance
provider’s conflicting duty to the insured and its interest in
def endi ng the uninsured notorist creates strong tension between
its legal obligations and its business interests. This tension
and the resulting conflict of interest are well recognized. See

Francis M Dougherty, Annotation, R ght of Insurer |ssuing

“Uni nsured Mdtorist” Coverage To Intervene In Action By Insured

Agai nst Uni nsured Mtorist, 35 AL.R 4th 757 (2004).

The standard of conduct required of the insurance provider
as aresult of its conflict of interest, together with the
insured’s contractual duties of reporting and cooperation,

di stinguish the relationship between these parties fromthat
found between other adverse parties.

| nsurance contracts are unli ke ordinary bil ateral

contracts. Goodson v. Anerican Standard Ins. Co. of Wsconsin,

89 P.3d 409, 414 (Colo. 2004); Cary v. United of Omha Life |Ins.

Co., 68 P.3d 462, 466 (Colo. 2003); Huizar, 952 P.2d at 344.
The notivation for entering into an insurance contract is
different than it is other contracts. Goodson, 89 P.3d at 414;

Farmers Group, Inc. v. Trinble, 691 P.2d 1138, 1141 (Col o.

R Russ & Thomas F. Segalla, Couch on Insurance § 124:1 (3d ed.
2004) .
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1984). Insureds enter into insurance contracts for the
financial security obtained by protecting thenselves from
unforeseen calamties and for peace of mnd, rather than to
secure commercial advantage. Goodson, 89 P.3d at 414; Cary, 68
P.3d at 467; Trinble, 691 P.2d at 1141. Additionally, there is
a disparity of bargai ning power between the insurer and the

i nsured; because the insured cannot obtain materially different
coverage el sewhere, insurance policies are not generally the
result of bargaining. Goodson, 89 P.3d at 414; Huizar, 952 P.2d
at 344. Unlike the breach of the inplied duty of good faith and
fair dealing in an ordinary contract, breach in an insurance
contract gives rise to a separate cause of action in tort.

Goodson, 89 P.3d at 414; Cary, 68 P.3d at 466.

Because of the special nature of rnsurance
contractsuni nsured notori st coverage, we have held that—the

standard—of econduct+apled+n-the contract creates a guasi—
fiduciary—rel ationship between the insurer and the insured—*

&oodson,—89-P-3d-at—415—see-also-State FarmMit—Aut o—tns—Co-—
v—Kasther—77-P-3d-1256,—1259(Col-6-—2003)——One—of the-aspeects




t hat we have described as quasi-fiduciary.*® Peterman, 961 P.2d

at 494. The aspect of this quasi-fiduciary dutyrelationship

significant to us today in the uninsured notorist context is ap

the insurance provider’s duty to investigate and adjust a claim

in good faith. Lazar v. Riggs, 79 P.3d 105, 107 (Colo. 2003);

Trinble, 691 P.2d at 1142. If an insurance provi der does not

i nvestigate and process the +nasured-si nsured’ s uni nsured

notorist claimin good faith, it has wielated-acted inconsistent

13 While we recogni zed a quasi-fiduciary relationship in

uni nsured notori st insurance in Peterman, when deciding the
appropriate standard of care in bad-faith litigation on
liability insurance, we found no quasi-fiduciary duty in
Goodson.  See Goodson, 89 P.3d at 414. Wthout discussing

Pet erman and uni nsured notori st coverage, we stated that there
is no quasi-fiduciary duty in the first-party context. Id. W
recogni ze that Peternman and Goodson could be viewed as

i nconsi stent, and rai se questions concerning the standard of
care in bad-faith litigation on uni nsured notori st protection.
W note that other jurisdictions have recogni zed an i nsurance
provider’s quasi-fiduciary duties in the uni nsured/ underi nsured
not ori st context to decide the appropriate standard of care in
bad-faith litigation. See Danner v. Auto-Omers Ins., 629

N. W2d 159, 169-70 (Ws. 2001) (with respect to a bad-faith
claimby insured agai nst insurance provider for failure to pay
underi nsurance claim court recognized the relationship between
i nsurance provider and insured as a “fiduciary relationship”
enconpassi ng the duty of good faith and fair dealing); Zilisch
v. State Farm Mut. Auto. Ins. Co., 995 P.2d 276, 279 (Ariz.
2000) (insurance provider has "sonme duties of a fiduciary
nature" with respect to first-party underinsured notori st
claim. However, we need not address these guestions today.
Regardl ess of the standard of care in uninsured notori st

i nsurance, aspects of the relationship between the insurance
provider and the insured are accurately described as quasi -
fiduciary. Significant to us today are particul ar aspects of
the relationship that we generally refer to as quasi-fiduciary
w t hout addressing the standard of care that is required for the

pur poses of bad-faith litigation.
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with its guasi—Hduetrary—duty—relationship to the insured. See

Cary, 68 P.3d at 466. Therefore, prior to litigation between an

i nsurance provider’s insured and an uninsured notorist, the

i nsurance provider is under a duty to conduct a good-faith

i nvestigation of the accident that caused its insured s injury.
In Peterman we al so stated that nothing in UMIitigation
vitiated the underlying contractual and quasi-fiduciary duty

that the insurer owes its insured. Pet erman, 961 P.2d at 494.

In addition to the guasi—fiduetary—duty—duty to investigate

owed by the insurance conpany to the insured, the insured owes
contractual duties of cooperation and reporting to the insurance
provider. For exanple, their contracts required Brekke and
Shaffer to cooperate with and assist State Farm when asked in
the process of negotiating settlenents, securing and givVing

evi dence, attending hearings and trials, and assisting w tnesses
to attend hearings and trials. The contracts al so i npose an
additional list of duties on Brekke and Shaffer designed to
assure that State Farmhad all the information about the nature

of the UMclaimbefore it paid the claim?® |f these duties are

% Their contracts specifically provide that Brekke and Shaffer
nmust :

(1) Gve State Farmnotice of the accident as soon as
reasonably possible, and the notice nmust include the
insured’ s nanme, the nanes and addresses of all persons

i nvol ved, the hour, date, place and facts of the accident,
and the nanes and addresses of w tnesses;
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fulfilled, the insured will provide extensive information to the
i nsurance provider that it may use to determ ne what occurred in
t he acci dent underlying the UMclaim?!® These duties of
reporting and cooperation required by the insurance provider
fromits insured create an exceptionally close relationship

bet ween the two parties.

Thus, in surveying the reciprocal duties of the two
parties, the insurance provider’s guasi—fdueciary—duty to its
insured to investigate the accident is balanced by the insured’ s
contractual duty to provide information and cooperation to the

i nsurance provider about the accident. |[If both parties have

(2) provide all records, receipts and invoices relating to
t he damages;
(3) answer questions about the damages to the vehicle under
oath as often as State Farmreasonably asks;
(4) give State Farm*“all the details” about any death,
injury, treatment and anything else required to determ ne
t he anount payabl e;
(5) submt to exam nations by physicians chosen and paid by
State Farm as often as State Farmreasonably requires;
(6) answer questions about the personal injuries under oath
as often as State Farm reasonably asks;
(7) report a “hit and run” accident to the police wwthin 24
hours after the accident, and to State Farmw thin 30 days;
and
(8) send State Farm copies of all suit papers when the
party liable for the accident is sued for these damages.
15 For exanple, in these cases, State Farms contracts with its
i nsureds, anong other rights, gave State Farmthe right to
conpel its insureds to submt to physical exam nations, to
answer questions about the facts under oath, and to obtain al
reports prepared in connection with the accidents. These
represent rights that an ordinary party could obtain only by
filing suit and invoking discovery procedures. See C R C P. 26—
37.
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ful++Hed thesefulfill their reciprocal duties, virtually al

rel evant facts and issues likely to arise in the tort litigation
will be known by both the insurance provider and its insured
| ong before any suit is filed.?*®

Hui zar and Peterman guide what litigation procedures conply
with the public policy that protects the insured from bei ng
forced to traverse undue procedural hurdles and re-litigate
matters prior to a recovery under a UM policy. Huizar, 952 P.2d
at 348; Peterman, 961 P.2d at 493. |If an insured nust submt to
all the procedures and expenses of discovery and trial when both
parties have already fulfilled their reciprocal duties, the
system has created redundant procedures nuch |ike the undue

procedural hurdl es di sapproved by Hui zar and Peterman. See

Hui zar, 952 P.2d at 348; Peternman, 961 P.2d at 494. Public
policy does not allow such redundant procedures to dilute

coverage in the UM cont ext.

16 By contrast, the typical parties in an ordinary civil
l[itigation are not under these reciprocal duties to disclose
information and investigate the clains. Since one or nore of
the parties nmust institute the civil action with l[imted

know edge of what information is possessed by the opposing
party, the typical civil litigant uses discovery through the
trial process to elimnate surprises, discover relevant
evidence, sinplify the issues, and pronote fair and just
settlenments of cases. See Bond v. Dist. Court, 682 P.2d 33, 36-
37 (Colo. 1984); Hawkins v. Dist. Court, 638 P.2d 1372, 1375-78
(Col 0. 1982); Caneron v. Dist. Court, 193 Col o. 286, 289, 565
P.2d 925, 928 (1977).
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Theref ore, because of the reciprocal duties we have
outlined, and follow ng Hui zar and Peternman, we hold that the
role of the insurance provider in its insured s litigation with
an uninsured notorist is unique and is not that of a co-
def endant’ with the uninsured notorist who may invoke the ful
panoply of trial procedures, including the right to a jury
trial. Although the insurance provider’s unique role prevents
it fromparticipating as a co-defendant that can demand a jury
trial, limted participation may be required to permt the
i nsurance provider to present legitinmte defenses that the
uni nsured notorist fails to raise. |In such cases, the interest
of the insurance provider in presenting these legitimte
def enses may not be sufficiently protected w thout sone
participation by the insurance provider.

Several courts in other states have indicated that the
i nsurance provider may be allowed to participate in the tort
proceedi ngs between the insured and the uninsured notorist.

See, e.g., Phoenix Ins. Co. v. Stuart, 270 So.2d 792, 799 (Al a.

1972); Vernon Fire & Cas. Ins. Co. v. Matney, 351 N E 2d 60, 67

(I'nd. App. 1976). |In several of the cases, as in Peterman and
Briggs, courts held that the insurance provider could

partici pate; however, the courts were not confronted with issues

17 «“A co-defendant is a co-party to the uninsured notorist,
meani ng he or she has like status with another party.” See
Black's Law Dictionary (5th ed. 1979)(enphasi s added).
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requiring themto determ ne the exact nature or paraneters of
the insurance provider’s participation in the tort litigation.

See Terzian v. California Cas. Indem Exch., 117 Cal. Rptr. 284,

286 (Cal. App. 1974); Heisner v. Jones, 184 Neb. 602, 608, 169

N. W2d 606, 610 (1969); Domnici v. State Farm Miut. Auto. Ins.

Co., 143 Mont. 406, 414, 390 P.2d 806, 810 (1964). As such,
these cases provide |little guidance on the extent of the

i nsurance provider’s participation in the litigation between its
i nsured and an uni nsured notori st.

Some courts have stringently Iimted the participation of
the insurance provider in tort litigation. These courts, |ed by
courts in Texas, resolved the issues by prohibiting or severely
restricting intervention on the part of an insurance provider in

a tort action against an uninsured notorist. See Allstate Ins.

Co. v. Hunt, 450 S.W2d 668, 671 (Tex. Civ. App. 1970), aff’d

469 S.W2d 151 (Tex. 1971); Riley v. State Farm Mut. Auto. Ins.

Co., 420 F.2d 1372, 1376-77 (6th Gr. 1970); MFA Mut. Ins. V.

Bradshaw, 431 S.W2d 252, 255 (Ark. 1968).

O her states have not taken the Texas courts’ stringent and
highly restrictive approach to intervention, but nonethel ess
provide a limted role for insurance providers in the tort
l[itigation. For exanple, the Illinois Court of Appeals allowed
an insurance provider to intervene in the litigation, but

limted its intervention in the follow ng ways: (a) the jury was
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informed that the uninsured notorist |acked insurance, (b) the
i nsurance provider had to acknowl edge to the jury that it would
be bound by a judgnent against the uninsured notorist, (c) the
i nsurance provider had to accept the facts as already tried by
the parties, unless it could nake a specific showing to the
trial court that it had proof the facts in reality differed or
t hat anot her issue could be raised, and (d) the insurance
provider had to submit to any other conditions the trial court

m ght inpose. Wert v. Burke, 197 N E. 2d 717, 720 (I11l. App.

1964) .

Kentucky’ s hi ghest court observed, “[w]ith the advent of
t he uni nsured-notorist concept numerous procedural and
substantive problens have arisen, seemngly with no adequate

answers in the common |aw or statutory law.” Barry v. Keith

474 S.W2d 876, 877 (Ky. 1971). The court observed that no
clear trend had energed fromthe courts that addressed the
problem Id. 1In Keith, the Kentucky court inposed the sane

conditions as the Illinois court inposed in Wert, but added

several nore: —(a) the respective parties and their attorneys’
affiliations nust be revealed to the jury, (b) the insurance
provider had to disclose to its insured that its interests m ght
be in conflict wwth the interests of the insured, (c) the

i nsurance provider had to informits insured that he or she was

not required to cooperate with the insurance provider, and (d)

34




any information gained by the intervenor insurance provider from
the insured by reason of the insurer-insured relationship could
not be used against the insured. 1d. at 878.

The Suprene Court of Utah, while allow ng the insurance
provider to participate as a party, limted the adverse inpact
of its ruling on the insured by requiring the insurance provider
to pay for independent |egal counsel for the insured.

Chatterton v. Wal ker, 938 P.2d 255, 262 (Utah 1997). After

noting that “the conflict of interest generated by uninsured
nmotori st protection is indeed problematic,” the court anal ogi zed
to cases where an insurance provider nmust defend two of its own
i nsureds who are suing each other, where the insurance provider
is required to provide independent counsel to both parties at
trial. 1d. at 261. Likewise, the Uah court held that if an

i nsurance provider intervenes on the side of an uninsured
nmotorist in a suit brought by its own insured, it nust pay for

i ndependent counsel for its own insured to counter the
tenptation to prolong litigation in hopes of forcing a
settlement. |1d. at 261-62. At |least two other courts have
simlarly required i nsurance providers to pay for independent
counsel when they intervene on the side of the uninsured
nmotorist in the tort litigation adversely to their own insured.

Fetch v. Quam 530 N.W2d 337, 341 (N.D. 1995); Nationw de Mit.

Ins. Co. v. \Webb., 436 A 2d 465, 476-77 (M. 1981).
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In each of these cases, the court allowed participation by
the insurance provider in a manner that al so bal anced the guasi—
fHduetary—dutyduties of the insurance provider and the insured s
right to undiluted UM recovery against the interest of the
i nsurance provider in a fair hearing on its legitinmate defenses.
See Fetch, 530 N.W2d at 341; \Wbb, 436 A 2d at 476-77; \al ker,
938 P.2d at 255; Keith, 474 S.W2d at 878; Wert, 197 N.E. 2d at
720. Wth no consensus anong the states as to the proper role

8

of an insurance provider in the tort litigation,!® we seek a

solution that bal ances the guasi—ftiduetary—dutyduties of the

i nsurance provider and the insured’ s right to an undiluted UM
recovery against the interest of the insurance provider in
receiving a fair hearing on its legitinmte defenses.

In shaping this solution, we are unwilling to restrict the
rights of the insurance provider as strictly as have those
courts | ed by Texas, because no other forumexists to hear the
i nsurance provider’s legitimte defenses. Excessively stringent
[imtations on participation provide insufficient protection for

t he i nsurance provider.

18 At | east one conmentator has observed that the inherent
conflict of interest in UM coverage litigation creates a “24K
mess of garbage.” 8C John Al an Appl eman & Jean Appl eman,

| nsurance Law and Practice 8§ 5089.55 (1981).
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| nstead, the insurance provider’s participation in tort
litigation between its insured and an uninsured notorist!® nust
be structured to protect the insurance provider’s interests in
receiving a fair hearing such that it may raise legitimte
defenses.?® Odinarily, the insurance provider would not be
allowed a jury trial and in nmany cases its participation would
be limted to the danages hearing of the default judgnent,
however, the nature and extent of the insurance provider’s
participation in the tort litigation should be handled on a
case-by-case basis. In determning on a case-by-case basis how
the role of the insurance provider should be structured, we | ook

first to principles fromd enenti, Huizar, and Peterman.

In Cenenti, the insured did not informhis insurance

conpany of an accident involving an uninsured notorist within

19 I ndi ana courts have | abeled the relationship as one of “party
def endants” rather than co-defendants. Allstate Indemm. Co. v.
Brown, 696 N E. 2d 92, 95 (Ind. App. 1998); Ind. Ins. Co. v.

Nobl e, 265 N.E.2d 419, 432 (Ind. App. 1970).

20 The prior Colorado cases of Briggs and Peterman, as with much
of the jurisprudence we examne in this opinion, discussed the
participation of the insurance provider in ternms of Colorado’ s
l'iberal joinder rule. See C.R C P. 18; Peterman, 961 P.2d at
494 n.5; Briggs, 833 P.2d at 863. In the cases at bar, State
Farm was nanmed as a defendant by Brekke and Shaffer, as was
required by their contract. W see, however, no neani ngful
distinction in this difference. For the reasons we have j ust
exam ned, the essential dynamcs of the tort litigation against
an uninsured notorist remain virtually identical whether the

i nsurance provider intervenes in the litigation or is naned as a
defendant, and therefore, we draw no distinction between an

i nsurance provider’s role as an intervenor or a named party in
the tort litigation.
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the time limts specified by his policy. 1d. at 224-25. The
district court found that the insured’ s delay was unreasonabl e
but did not find that the insurance provider nust show that it
was prejudiced by the delay in order to deny the insured' s
claim Id. at 225. Wen we exam ned the case, we held that the
strong public policy underlying UM coverage in Col orado required
that the insurance provider show prejudice, even if it were
untinmely notified of the accident. 1d. at 230.

Thus in Clenenti, we recognized that the strong public
policy of UM coverage did not allow an insurance provider to
assert breach of contract as a nechanismto deny coverage
w t hout al so showi ng that it had been prejudiced by the breach.
See id. at 223-24, 226-27. Simlarly, in the uninsured notori st
tort litigation presented here, the strong public policy
under | yi ng UM coverage does not allow the insurance provider to
assert all the procedural rights of a defendant unless it wll
be denied a fair hearing on specific legitimte clainms regarding
the UM coverage. The insurance provider in this context nust be
allowed to protect its interest in a fair hearing on its
legitimate defenses without interfering with the insured s right
to avoid unnecessary dilution of its UM coverage by excessive
procedural hurdles. Huizar, 952 P.2d at 349; Peternman, 961 P.2d
at 494-95. As such, the insurance provider nmay participate in

the tort litigation against the uninsured notorist only to the
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extent necessary to protect its interest in a fair hearing on
its legitimte defenses.

Further, in Cenenti, we reasoned that the insurance
provider was in a position to nore easily show prejudice than
for an insured to show no prejudice and, therefore, held that
the public policy also required that the insurance provider bear
the burden of proof in showing that it had been prejudiced by
the late notification. Id. at 232-33. Simlarly, in the case
of participation in the tort claimlitigation, the insurance
provider can nore easily show howits interest in a fair hearing
on its legitimte defenses woul d be deprived w thout
participation; conversely, it is nore difficult for the insured
to show that his or her rights to an undiluted UM recovery woul d
not be adversely affected by greater participation by the
i nsurance provider. Therefore, as in Cenenti, the burden falls
on the insurance provider to showthat its interest in a fair
hearing on its legitimte defenses will be unprotected w thout
greater participation in the proceedings. To permt the court
to determ ne the extent of the insurance provider’s
participation, the insurance provider nust specifically set

forth the legitimte defenses® it intends to raise. Regardless

L W find our holdings on pleading special matters involving
fraud or m stake applicable in determning that the insurance
provider must plead its legitinmate defenses with particularity.
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of whether the insurance provider is nanmed in the original
conplaint, or is making a notion to intervene, these particular
al l egations nust be made in the tort litigation as soon as
practicabl e.

Once the insurance provider has pled these specific and
particul ar allegations, the trial court may consider whether
good-faith grounds exist to believe that the interests of the
i nsurance provider in presenting legitimte defenses require
limted participation of the insurance provider in the tort
l[itigation. The trial court may hold a hearing to determne if
the i nsurance provider has grounds sufficient to entitle it to
participation in the tort litigation. It should consider in
each case the guasi—ftiduetary—dutyduties of the insurance
provider, the insured’ s right to an undiluted UM recovery, and
the interest of the insurance provider in receiving a fair
hearing on its legitimte defenses. The court should structure
the role of the insurance provider in the tort litigation
narromy to reflect these considerations and protect the

legitimate interests of all parties.??

See CR CP. 9; Henderson v. Gunther, 931 P.2d 1150, 1168 (Col o.
1997).
°2 The interests of the parties will differ depending on the
facts of each case. |If the events causing the accident are
clear and liability is easily established, then the interests of
the insured will weigh nore heavily and the participation of the
i nsurance provider will be limted. |[If, on the other hand,
there is evidence that the insured is colluding with the
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We recogni ze the insurance provider will usually be all owed
to fully participate in the damages phase of a default judgnent
hearing, but its participation in any liability determ nation
will be nore limted. In either case, however, in the absence
of an appearance by the uninsured notorist, the procedural
setting remains that of a default judgnent, where liability is
ordinarily established by default but damages are resolved in a

hearing. C.R C P. 55; cf. Kwmk Way Stores, Inc. v. Caldwell,

745 P.2d 672, 679 (Colo. 1987). Because a damages hearing wll
be held regardl ess of the participation of the insurance
provider, its participation in the damages hearing has a | esser
i npact on the dilution of UM coverage under section 10-4-609.
By contrast, permtting the insurance provider to contest issues
of liability or causation would require a separate hearing in
ci rcunst ances where such a hearing is not otherw se required.
Because hol ding an additional hearing to a greater extent
i npacts the dilution of UM coverage, such a hearing on liability
or causation wll be granted only when it clearly appears that
the legitimate defenses of the insurance provider will not be
presented to the court w thout such an additional hearing.

When making these determ nations, the district courts have

the ability to structure the role of the insurance provider

uni nsured notorist or had failed to cooperate with its insurance
provider, then the interests in allow ng participation by the
i nsurance provider will weigh nore heavily.
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appropriately based on the courts’ broad power to consolidate
clains, determ ne joinder, and determ ne m sjoinder. See
CRCP. 18, 19, 20, and 21. As in simlar questions on the
perm ssive joinder of parties and court determ nations as to
joint or separate trials, the decision on the proper role for
the insurance provider in the litigation falls within the sound

discretion of the district court. See Sutterfield v. District

Court, 165 Colo. 225, 231, 438 P.2d 236, 240 (1968): Mosel ey v.

Lamirato, 149 Col 0. 440, 447-48, 370 P.2d 450, 455 (1962): WIly

v. Atchison, T. & S. F. Ry. Co., 115 Colo. 306, 321, 172 P.2d

958, 965 (1946). As we noted in Sutterfield, an abuse of

di scretion here occurs where the court's failure to properly
order the proceedings virtually assures prejudice to a party.

617165 Col 0. at 231, 438 P.2d at 558240.

C. Application
We now exam ne the actions of the district courts in these
two cases to determ ne whet her they abused their discretion when
they denied State Farmis requests for jury trials enthe

negHgence—¢clailns—and only allowed State Farmto participate in

t he damages hearings. TFhe-Wth respect to the negligence

clains, although the district courts in these cases did not have

the benefit of our opinion, yet—both courts treated the issues

substantially as we direct in this opinion. Wth respect to the

uni nsured notorist contract clains, the court in Shaffer’s case
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properly treated the claimseparately and permtted State Farm a

jury trial. In Brekke's case, however, the court abused its

di scretion when it entered judgnent agai nst State Farm and

denied State Farmthe opportunity for a jury trial on the

uni nsured notorist contract claim

Brekke filed suit in Septenber of 1998, about three years
after the accident that injured her. State Farmdid not allege
that Brekke failed to fulfill her contractual obligations— to

cooperate or assist in the claimprocess. Mre inportantly,

State Farm conceded that it was not challenging the liability of
the uninsured notorist. State Farm had anple opportunity to
raise legitimte defenses to Garcia's liability, but asked to

contest only the anmount of Brekke’s damages.

e
R T T e e e
negligence—clai-magainst—Garei-a—° At the damages hearing, the

court allowed State Farmto chal |l enge Brekke s evi dence, cross-
exam ne Brekke’'s wi tnesses, and offer its own evidence. As

such, the district court properly allowed State Farmthe

opportunity to contest danmnges and appropriately denied State

Farma jury trial on the negligence clai magainst Garcia.




In short, the district court in Brekke's case provided

precisely the protection of State Farnmis interests in the tort

clains against the uninsured notorist that we anticipate

district courts will provide for the rights of an insurance
provi der based on the principles explained in this opinion.
Specifically, the court allowed State Farmto participate only
in the damages portion of the default judgnment against Garcia
because State Farmonly chall enged the anobunt of danmages.

nghy—t4 i ) i d I ) i o
}n—Shaffer's—case—thecourt—alseHowever, the district

court failed to make a distinction between the contract claim

agai nst State Farm and the negligence cl ai magainst Garcia when

it entered judgment agai nst both defendants during the default

proceedings. Although little was left to decide in the contract

claimagainst State Farmonce Garcia’'s tort liability had been

established in the default proceeding, State Farmwas still

entitled to the opportunity for a jury trial on the remaining

el ements of the contract claimagainst them Because State Farm

has a right to a jury trial on the uninsured notorist contract

claim the district court abused its discretion when it denied

State Farmthat right.

Accordi ngly, we reverse the judgnent against State Farm and

affirmthe judgnent against Garcia. The case is renanded and,

consistent with this opinion, State Farmis entitled to a jury
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trial on the uninsured notorist contract claimagainst it, but

State Farm has no further right to contest Garcia' s liability or

t he damnges entered agai nst him

In Shaffer’'s case, the court bifurcated consideration of

the contract clains against State Farmfrom the negligence
cl ai ns agai nst Rodriguez. It reserved State Farmi s contract

claimfor later trial. Unli ke Brekke's case, here State Farm

di d not—hewever—— formally waive its right to contest
Rodriguez’s liability.

When Shaffer noved for a default judgnent agai nst Rodriguez
on the tort clains, State Farnmis notion in opposition all eged
that State Farm had a “potential” interest in the liability
i ssues that would be determ ned by a default judgnent agai nst
Rodriguez. The court ruled that State Farmis “potential”
interest in liability issues was not sufficient to grant
participation other than in the damages hearing. When the trial
court held that the “potential” interest in liability was not
sufficient to allow greater participation by State Farmin the
l[tability determ nation agai nst Rodriguez, State Farm responded
with further argunents, but did not nake any specific
all egations identifying legitimte defenses.

At the damages hearing State Farm participated as a party.
The issue of liability was nmentioned only once when State Farm

inits opening noted that the accident occurred because
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Rodri guez had “apparently ran the red light.” The evidence and
testinony at the hearing subsequently focused exclusively on the
nature and extent of Shaffer’s injury. Once judgnent had been
entered, State Farm sought relief fromjudgnent in which it nmade
a passing reference to liability but argued with great detai

and specificity that a new jury trial was required to determ ne
t he damages caused by Rodri guez.

Wiile we realize that it is conmmon practice for defendants
to file general answers, the district court’s holding should
have put State Farmon notice that it was required to nore
specifically indicate whether it had legitimte defenses to
Rodriguez’s liability. Under these circunstances, it would
serve little purpose to remand Shaffer’s case to consi der
whet her State Farm had |l egitimate defenses to Rodriguez’s
l[tability. W consequently hold that the district court in
Shaffer’s case did not abuse its discretion by allowng State
Farmto participate only in the damages hearing of the default
j udgnent proceedi ng agai nst Rodri guez.

I11. Conclusion

We reach the sane conclusions in both cases— with respect

to the negligence clainms agai nst both uni nsured notorists.

First, the “actual trial” clauses in Brekke's and Shaffer’s
policies are unenforceabl e because the cl auses dilute UM

coverage. Second, the district courts properly weighed the
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conpeting interests and correctly allowed State Farmis

participation in the damages hearing enly—w thout a jury.

Wth respect to the uninsured notorist contract clains

against State Farm in Shaffer’s case the court correctly

bifurcated its treatment of the tort and contract clains thereby

recogni zing State Farnis right to a jury trial on the contract

cl ai ms. In Brekke's case, however, the district court abused

its discretion when it entered judgnent against State Farm

without first permtting State Farmthe opportunity for a jury

trial on the uninsured notorist contract claimasserted by

Br ekke.
We therefore affirmthe judgnents of the court of appeals

i n both-cases—Shaffer. In Brekke, we affirmin part, reverse in

part, and renand with directions to conduct further proceedi ngs

consistent with this opinion.

JUSTI CE KOURLI S di ssents, and JUSTI CE COATS joins in the

di ssent.
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JUSTI CE KOURLI S di ssenti ng:
| . Introduction
In these cases, both the terns of the insurance contract at

i ssue and the applicable court rules would have all owed State
Farm Mut ual Autonobil e I nsurance Conpany (“State Farni) to
demand and receive a jury trial on the issue of damages. The
majority overturns both the contracts and the rules on the
grounds that a termw thin the insurance contract that limts
uni nsured notorist coverage to judgnents resulting from “actual
trials” is repugnant to public policy. |In reaching that
conclusion, the majority rejects the notion that an insurer,
sued sinultaneously with an uninsured notorist by its insured,
is not a co-defendant in the traditional sense — in which case
the insurer would be entitled to invoke its right to a jury
trial. Rather, the court creates a special rule for this
ci rcunst ance, pursuant to which the insurer nust bear the added
burden of denonstrating why it would be prejudiced by a trial to
the court on the issue of dammges rather than a trial to a jury.?!

The majority finds support for this conclusion in the
| egi sl ative intent underlying the uninsured notorist statute and

in our decisions in Huizar v. Allstate Ins. Co., 952 P.2d 342

(Col 0. 1998), Peterman v. State Farm Mut. Ins., 961 P.2d 487

! potentially, this burden will be very difficult to satisfy
since it involves convincing the judge as fact-finder that a
group of fact-finders would be hypothetically preferable.



(Colo. 1998), and Cenenti v. Nationwde Mut. Fire Ins. Co., 16

P.3d 223 (Colo. 2001). In ny view, neither the statute nor the
cases suggest that the “actual trial” portion of the policy
| anguage is in contravention of public policy. Hence, |
respectfully dissent.

Il. Facts

In this consolidated appeal, State Farm chal |l enges two
deci sions of the court of appeals concerning its liability for
damages entered on default judgnent against two uni nsured
motorists. The two plaintiffs in the underlying cases, Joria
J. Brekke and Cinton Shaffer, had auto insurance policies with
State Farm which policies included uninsured notorist (“UM)
coverage. Both Brekke and Shaffer were hit by uninsured
nmotorists and | ater sought coverage.

I n Septenber 1995, Brekke was involved in a hit-and-run
accident wwth a vehicle registered in the name of Garfield Cus
Garcia. Shaffer’s accident occurred in August 1996 when he was
hit by a car driven by Jordan Rodri guez.

Three years after Brekke' s accident, she filed a personal
injury action namng Garcia and State Farm as defendants. She
asserted a contract claimagainst State Farm under her UM
coverage and sued Garcia for negligence. Shaffer sued nore then
four years after his accident, asserting negligence and | oss of

consortium agai nst Rodriguez and breach of contract agai nst



State Farm State Farmpronptly filed an answer and demanded
jury trials in both Brekke’'s and Shaffer’s cases and cross-
clainmed Rodriguez in Shaffer’s suit. Neither Garcia nor
Rodri guez appeared to defend the clainms against them As a
consequence, default entered against both individuals. In both
cases, State Farmfiled notions asking the trial court to del ay
entry of the default judgnent until after trial on the damages
i ssues, or alternatively, asking that any default judgnment
entered agai nst Garcia and Rodriguez not be binding on State
Far m

In Brekke, the trial court ruled only that the entry of
default judgnent against Garcia did not bar the insurer from
chal | engi ng damages. The court |ater denied State Farm s notion
to reconsider the default judgnment issue and its request for
jury trial, concluding that the policy did not enconpass the
right to trial by jury and that State Farmis right would be
adequately protected in the damages hearing. Follow ng the
subsequent hearing, the trial entered a damages judgnment in
Brekke's favor.

The court of appeals affirnmed the trial court’s decision,
concluding that State Farmhad inplicitly waived its right to a
jury trial because the policy requires only an “actual trial.”

In addition, the court held that if the policy had not



effectuated a waiver, the “actual trial” clause would be void as
agai nst public policy.

In Shaffer, the trial court found the default judgnent
agai nst Rodriguez binding on State Farm reasoning that, “State
Farm has a reasonabl e opportunity to protect its interest in the
suit by participation in the evidentiary hearing on damages.”
The court entered an award of damages follow ng a hearing, and
State Farm appealed. As in Brekke, the court of appeals
affirmed, concluding that because State Farnis | anguage only
spoke of “actual trial,” the conpany had waived its right to
jury trial. WMreover, the court concluded that Rodriguez’s
default automatically divested State Farmof its right to a jury
trial.

I11. Discussion

Usi ng the declaration of purpose underlying section
10-4-609, C R S. (2004) as a backdrop, the majority decides that
State Farmi s “actual trial” clause contravenes public policy.
As the majority explains it, our |ongstanding recognition of the
role of UM coverage in protecting agai nst | oss caused by
financially irresponsible notorists has infornmed this court’s
deci sions, which broadly interpret the statute’ s underlying
intent in preventing the dilution of UM benefits. To support
that proposition, the majority points to the statute’s direction

that individuals “legally entitled to recover damages” from



owners or operators of uninsured vehicles may recover under the
policy.

| do not view the purpose or direction of the statute as
havi ng such broad inplications. Although the statute certainly
intends to protect notorists who suffer injuries as a result of
accidents with non-insured drivers, nowhere does the statute
provi de that the insurance conpanies lose the right to litigate
fully the amount of those damages.

The majority also relies heavily on our statenments in three

cases: Huizar v. Allstate Ins., 952 P.2d 342 (Col 0. 1998),

Peterman v. State Farm Mut. Auto Ins. Co., 961 P.2d 487 (Colo.

1998), and denenti v. Nationwde Mut. Fire Ins. Co., 16 P.3d

223 (Col 0. 2001), as supporting the proposition that State
Farmi s “actual trial” clause violates public policy.

Hui zar had at its foundation our |ongstanding recognition
of the policy favoring settlenents of disputes by arbitration.
We were concerned that an insurance policy’' s de novo trial
clause permtting the insurer to avoid final judgnent entered
followng a conplete arbitrati on proceedi ng woul d render the
arbitration proceedi ng neani ngl ess. Huizar, 952 P.2d at 347.
We enphasi zed that a de novo trial would require the retrial of
matters that had al ready been determi ned by the arbiter. Id.

Most inportantly, we noted that in the arbitration proceeding,

the arbiter had determ ned both the issues of liability and



damages and had awarded costs. [1d. W pointed to the
established public policy favoring arbitration as an econonic
and efficient neans of reducing costs and resol ving di sputes out
of court. 1d. at 346. A trial de novo would have constituted a
new proceedi ng (since nothing would survive arbitration) in a
separate forum thereby rendering that preceding “a nonbindi ng
guide to evaluating the claimfor settlenent purposes.” 1d. at
348.

In Peterman, 961 P.2d 491-93, we invalidated an insurer’s
“consent to sue” clause in a context in which the insurer knew
of a pending lawsuit by the insured against uninsured notorists,
but had refused to intervene. Later, the insurer sought to
chal | enge the default judgnment obtained by the insured after the
uni nsured notorist failed to appear. Id. at 490. The
contractual consent to sue clause nmade “any judgnment agai nst any
person or organi zation” nonbi ndi ng agai nst the insurer w thout
its consent. 1d. at 489. Therefore, the insurer could force
the insured to re-litigate liability conpletely. I n addition,
the insurer sought to enforce its arbitration clause after the
i nsured had already obtained a judgnent agai nst the uninsured
notorist. 1d. at 490. The thrust of the Peterman case was that
an insurer cannot sit on its rights and force the insured to
litigate and re-litigate its clainms. It was presumably because

of the Peterman case that litigation such as the cases before



2 instead of

the court today now includes the insurer as a party,
a procedure by which the insured woul d sue State Farm separately
after conclusion of the tortfeasor litigation.

In Cenenti, this court adopted the notice-prejudice rule
in an uninsured notorist case in which the insured did not
notify the insurance conpany of the UMclaimuntil seventeen
mont hs after the accident. The contract required notice “as
soon as practicable” and the insurer sought to avoid liability
on the grounds that the contract clause had been viol at ed.
Clenmenti, 16 P.3d at 224. This court concluded that the insurer
may not escape liability on the basis of a “technicality,” but
woul d rather be required to denonstrate that the |late notice had
caused prejudice in its ability to investigate or defend the
claim Id. at 232. The mpjority applies Clenenti to the cases
before us today and concludes that the insurance provider may
not assert all the procedural rights of a defendant unless it
can denonstrate that it wll be prejudiced if not permtted to
do so.

| do not agree that Huizar, Peterman and C enenti |ead us

to the conclusion that State Farmis “actual trial” clause
violates public policy. Unlike the de novo clause in Huizar,

State Farmis “actual trial” clause by conparison, does not offer

2 This can occur either by virtue of a clause denandi ng that the
i nsured sue the conpany with the tortfeasor, or by virtue of
i ntervention.



an avenue for circunventing a judgnent entered on a conplete
proceeding in which the parties have had the opportunity to
litigate issues relating to both damages and liability.

| nstead, the clause counterbal ances possi ble issues of fraud,

illegality and m srepresentati ons about damages. See Nat’ |

Union Fire Ins. Co. v. Lynette C., 33 Cal. Rptr. 2d 496, 497

(Cal. C&. App. 1994) (holding that “actual trial” against

i nsured, requires independent adjudication of facts based on

evidentiary show ng and process that does not create potenti al

for abuse, fraud, or collusion). As the majority acknow edges,

such issues are not an anomaly in these cases. Simlarly, the

consent to sue clause in Peterman broadly authorized the insurer

to refuse to honor a claimarising from“any judici al

proceedi ng,” even under circunstances in which the insurer had

notice and refused to intervene. |In both cases, the insurers’

contractual terms conpelled the insured to suffer unnecessary

costs and duplicative proceedings. So, too, in Cenenti: we

vi ewed the notice provision as one that could deprive the

i nsured of coverage on the basis of a technicality. Here, we

are not dealing with duplicative proceedings or technicalities.

We are dealing with the right of a party to a |lawsuit to denmand

and receive one jury trial, rather than a trial to the court.
We have acknowl edged that UM coverage cannot conpletely

replicate the coverage that would be available to an injured



party by an insured tortfeasor, and that “not every deviation in
uni nsured notorist coverage . . . constitutes an inpermssible
attenpt to dilute [such coverage] in violation of public
policy.” See Huizar, 952 P.2d at 348. The “actual trial”
clause, in ny view, is not an inpermssible inpedinent to
coverage. State Farmwas required to participate in both

| awsuits here, but was not offered the opportunity to litigate
the issues in the same manner as the plaintiffs. By its
restriction of coverage to persons “legally entitled to
recover,” the statute was never intended to create such a
sweepi ng bar. Accordingly, | disagree with the majority’s
conclusion that State Farmis “actual trial” clause violates
public policy.

The majority also creates a distinction between the
insurer’s rights in the contract portion of the action, and in
the tort portion of the action. | do not agree that such a
distinction is necessary. Certainly, the rel ationship between
the insured and the insurer is fraught with unconfortable
tensi on when the insured is injured by an uninsured tortfeasor
because the insurance conpany has an economc interest in
attenpting to minimze the liability of that tortfeasor. That
interest is not, however, in ny view sufficiently different from
the insurer’s adversary position with respect to any breach of

contract clainms to justify wholly different procedures.



Courts have struggled with the appropriate procedures for
uni nsured nmotorist litigation. As an exanple, while the insured
is required to cooperate in the third-party insurance litigation
context, it has been held that in the UMIlitigation context, the

i nsured need not cooperate with the insurer. See Weeler v.

Creeknore, 469 S.W2d 559, 563 (Ky. 1971); see also Guthrie v.

State Farm Mut. Auto Ins. Co., 279 F. Supp. 837, 843 (S.D. S.C

1968) (holding that “there is no need for cooperation between
the insurer and the insured in connection with an uninsured

not ori st because they are, in effect and practically speaking,
adversaries”). One court in particular, has observed that
except for establishing liability, “the only prerequisite which
has survived judicial interpretation is that service of process
be served on the insurer when suit is initiated against an

uni nsured.” |d. The service of process offers the insurer the
right to file pleadings and defend the uninsured notorist. 1d.
In fact, unlike Texas, nost states have determ ned that the
insurer has a right to intervene as a matter of |law to defend

t he uni nsured notorist, should the insured fail to join the

i nsurer. See MIlton v. Preferred Risk Ins., 511 S. W2d 83, 86

(Tex. App. 1974).
The majority’ s assertion to the contrary, it is not the
insurer’s “unique” role in tort litigation generally that

determines its right to jury trial. |If anything, the insurer

10



has a “unique” role in the UM context that warrants that the
insured participate in UMIitigation.

Because of the adversarial relationship between the insured
and the insurer in the UM context, the insurer serves in the
capacity of a co-defendant when joined in the tort litigation
agai nst the uninsured. The insurer bears potenti al
responsibility for any judgnent entered in that litigation.
do not agree that the unique nature of UMIitigation deprives
the i nsurance conpany, as a matter of public policy, of the
right to a full jury trial on the issue of damages any nore than
it would deprive it of such a right, as a matter of public
policy, in bad faith or contract litigation.

| V. Concl usi on

Nei ther the UM statute nor this court’s precedent conpel us
to conclude that an insurer’s “actual trial” clause contravenes
public policy. Although an insured is entitled to the benefit
of uninsured coverage when necessary, such coverage is not
i nappropriately diluted if it includes a demand that the matter
be fully litigated if necessary. Accordingly, | respectfully
di ssent and woul d reverse the court of appeals’ decisions in
t hese cases.

| am authorized to state that JUSTICE COATS joins in this

di ssent.

11



12



