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The sol e issue before this court in this case is the
prelimnary question of whether the defendant is entitled to
protection of the Fourth Amendnent of the U S. Constitution.

The central inquiry in determ ning whether the Fourth Amendnent
protects the defendant is whether the defendant had a reasonabl e
expectation of privacy fromgovernnent intrusion in the area
searched. |If the defendant here, Carlos Gal vadon (Gl vadon),
can denonstrate a reasonabl e expectation of privacy in the place
searched, the search of the area thus protected by the Fourth
Amendnent nust be reasonabl e and pursuant to a warrant or within
an exception to the warrant requirenent.

This interlocutory appeal is brought by the prosecution
pursuant to section 16-12-102(2), 6 CR S. (2003) and CA R 4.1
froman order of the EIl Paso District Court granting Gal vadon’s
nmotion to suppress evidence discovered as a result of a search
of the back room of a store where Gal vadon was enployed. In
this case, we determ ne whether Gal vadon, as ni ght manager of
the store, has a legitinate expectation of privacy from
government intrusion in the back roomof the store such that he
is entitled to protection by the Fourth Amendnent of the U S
Constitution, when the roomis accessible to delivery persons
and subject to the store’s video surveillance system Based on
the factual findings of the trial court and uncontested evi dence

adduced at the suppression hearing, we hold that Gal vadon did



have a reasonabl e expectation of privacy from governnent
intrusion in the back roomof the store.

The facts of this case present an unusual set of
circunst ances where a police officer investigating suspicious
activity followed two individuals into the back room of the
store where Gal vadon worked. Subsequent officers were called to
the scene to assist in the investigation and, while standing in
t he back room discovered bricks of marihuana sitting in plain
Vi ew.

The prosecution has only appeal ed the i ssue of Gal vadon’s
“standing” to assert Fourth Amendnent protection. W note,
however, the U S. Suprenme Court distinguishes between general
concepts of judicial standing and “standing” in the Fourth

Amendnent cont ext. See M nnesota v. Carter, 525 U S. 83, 87

(1998); Rakas v. Illinois, 439 U S 128, 128-29 (1978). The

general concept of standing asks whether a person is asserting
his own rights, not those of a third person, and the person has

alleged injury in fact. Rakas, 439 U S. at 128-29. The Fourth

Amendnent inquiry is a nore conplex inquiry to determ ne whet her
the “di sputed search and seizure has infringed an interest of

t he def endant which the Fourth Anendnment was designed to
protect.” 1d. |If such an interest was infringed, the defendant

may claimprotection of the Fourth Anmendnent. 1d. To be clear,

in this case, we address “standing” in the Fourth Amendnent



context and determ ne whet her the search of the back room of the
liquor store infringed on any of Galvadon's interests the Fourth
Amrendnent was designed to protect.

Such an inquiry does not permt this court to venture into
the possible justifications or reasonabl eness of the police
entering the back room Qur review, therefore, is limted to
the prelimnary Fourth Amendnent issue and does not proceed to
address the reasonabl eness of the search or the various Fourth
Amendnent exceptions relevant to governnent searches which may
make the search of a protected area perm ssible.

| . Facts and Proceedi ngs Bel ow

Gal vadon worked as the night manager of a liquor store
owned by his nother-in-law. Galvadon and his nother-in-law were
the only enpl oyees of the store.

The store is located in a strip shopping center and
occupies a narrow rectangul ar retail space. The front two-
thirds of the retail space make up the publicly accessible
portion of the store. The back of the store, however, is
separated fromthe front of the store by a large refrigerator to
create a separate room (“back rooni) used for inventory storage,
an office and a bathroom The only access to the back room from
the front of the store is through a narrow corridor between the

wal | of the store and the refrigerator.



The front of the store consists of |arge glass w ndows and
a gl ass-paned door with a checkout counter in front. The store
has four surveillance video caneras. One is located in the back
roomand three others are | ocated throughout the front of the
store. The video recorder and nonitor are also located in the
back room

As ni ght manager, Galvadon was left by hinself to take care
of the store. His responsibilities included ordering |iquor,
maki ng bank deposits, witing checks for the store, and
restocki ng shel ves. (Gal vadon used the back roomto conduct al
of these activities. According to Galvadon, the only people who
had unrestricted access to the back roomwere hinself and the
owner. Delivery persons were regularly permtted in the back
room but only if supervised or otherw se granted access.

On Novenber 20, 2003, Gal vadon was working at the |iquor
store as night manager. Two ot her people, Jeffery Hogan (Hogan)
and David Flores (Flores), were at the store with himfor about
an hour. Although the record is not clear as to what exactly
transpired, the parties recite the sane sequence of events:
Shortly before m dnight, Flores and Hogan were outside of the

store standing in the parking lot. Galvadon stood in the open



doorway at the front of the store. Flores was sprayed in the
face with pepper spray.?

At the sane tinme, or imrediately thereafter, Sergeant Juhl
of the Col orado Springs Police Departnent (*Sergeant Juhl™)
drove by the store. Sergeant Juhl becane suspici ous when he saw
Flores drop to the ground. He called for backup officers,
turned around, and pulled into the parking | ot.

When Sergeant Juhl arrived, Galvadon was inside the store,
but Hogan and Flores were still in the parking lot. Hogan
expl ai ned that he and Fl ores had been *“assaul ted” by sonmeone
around the corner and that Flores was sprayed wth pepper spray.
Hogan expl ai ned that he wanted to take Flores to get his face
washed off and then began to escort Flores into the store.
Sergeant Juhl foll owed them

Once in the store, Hogan asked if he and Fl ores could use
t he bathroom Gal vadon stated that no one was allowed in the
back. Hogan urged Gal vadon that Flores was in pain and needed
to use the bathroomto wash off his face. Galvadon again
i nsisted, several tinmes, that no one was allowed in the back

room Hogan, however, ignored Gal vadon and escorted Flores to

1 As part of the conplaint against Gal vadon, the prosecution
charged himw th assault, alleging that he was responsible for
spraying Flores. Testinony at the suppression hearing was
limted to the Fourth Amendnent issues raised by Gal vadon and
the court did not permt testinony about the cause of or

Gal vadon’ s know edge about Fl ores bei ng sprayed.



t he back room Sergeant Juhl followed them (Galvadon foll owed
all three of theminto the back room

Wil e Fl ores was washing his face, backup officers arrived
and went to the back room (Galvadon again told everyone in the
back roomthat no one was allowed in back. Galvadon then
returned to the front of the store. The officers stayed in the
back roomw th Flores and Hogan whil e Sergeant Juhl went to the
front of the store to speak with Galvadon. While in the back
room one of the officers discovered a “brick” of marihuana
sitting in the bottomof an open cardboard box. Shortly
thereafter, another brick was discovered sitting in a bag on the
floor of the bathroom Later, the owner of the store arrived
and consented to a search of the store. During the search a
third brick of marihuana was di scovered in the back room

After Flores, Hogan and the officers cleared out of the
back room Galvadon went into the back room by hinself.
Sergeant Juhl followed him Wen Sergeant Juhl reached
Gal vadon, he discovered himattenpting to hide a surveillance
video tape in his pants. Galvadon explained that he had been
drinking in the store earlier that night and was hiding the tape
because he did not want the owner to find out. The video was
| ater viewed by the investigating officers and showed Gal vadon
pl aci ng what the officers believed to be the bricks of mari huana

in the back room



Gal vadon was subsequently charged with possession of
mar i huana, possession with intent to distribute marihuana and
assault in the third degree.

Prior to trial, Galvadon sought to suppress the evidence
seized fromthe liquor store as the fruit of an illegal search
In response, the prosecution argued that Gal vadon did not have
“standing” to challenge the police intrusion because he had no
expectation of privacy in the back roomof the store. Mre
specifically, the prosecution clained that because Gal vadon was
only an enpl oyee he coul d have no reasonabl e expectati on of
privacy. |In addition, the prosecution asserted that because
ot hers had access to the back room and Gal vadon was aware he was
bei ng vi deotaped by the in-store surveillance systemwhile in
t he back room that Galvadon could not have a reasonabl e
expectation of privacy. The trial court disagreed and found
t hat Gal vadon had “standing” to assert Fourth Anendnment
protection on the basis of his reasonabl e expectation of privacy
in the back room

The trial court went on to rule that the warrantl ess
intrusion into the back roomcould not be justified by any of
the exceptions at |aw argued by the prosecution. Specifically,
the court found there were no exigent circunstances, the
i ntrusion was not based on energency aid and Gal vadon di d not

gi ve consent. These rulings were not appeal ed by the



prosecution and therefore we do not address them here. |nstead,
the prosecution only appeals the trial court’s ruling that
Gal vadon had Fourth Anmendnent “standing.”

1. Analysis

On appeal we only address whet her Gal vadon was protected by
t he Fourth Amendnent from unreasonabl e government intrusion on
the basis of his reasonabl e expectation of privacy in the back
room W do not reviewthe trial court’s other rulings.

As a prelimnary matter, we point out that the analysis in
this case is limted to Galvadon’s ability to claimprotection
under the Fourth Amendnent of the U. S. Constitution. Galvadon
contends that both the Fourth Amendnent of the U S. Constitution
and article Il, section 7 of the Col orado Constitution protect
hi mfrom governnent intrusion in the back roomof the store. In
interpreting article Il, section 7 of the Col orado Constitution,
this court has historically relied upon a broader definition of
what constitutes a legitimte expectation of privacy from
government intrusion than that of its federal counterpart, the

Fourth Amendnent.? See, e.g., People v. Oates, 698 P.2d 811

2 Colo. Const., article Il, section 7 provides:

The people shall be secure in their persons, papers,
homes and effects, from unreasonabl e searches and

sei zures; and no warrant to search any place or seize
any person or things shall issue wthout describing
the place to be searched, or the person or thing to be
sei zed, as near as nmay be, nor w thout probable cause,
supported by oath or affirmation reduced to witing.



815-16 (Colo. 1985). Here, however, the Fourth Anendnment
jurisprudence of this court and the U S. Suprene Court
sufficiently provide for Galvadon’s |legitimte expectation of
privacy under the circunstances of this case. Therefore, we
need only anal yze the facts of this case under the federal
constitution in reaching our conclusion and need not determ ne
if the state constitution affords any greater protection.

The prosecution argues that because Gal vadon was aware that
delivery persons had access to the back room and the back room
was under in-store surveillance, any activities that occurred in
t he back room were “know ngly exposed” to Gal vadon’s enpl oyer
and the public. As such, the prosecution contends Gal vadon
coul d not have had a reasonabl e expectation of privacy in the
back room W di sagree.

Gal vadon was the night manager and the sole person in
control of the store. He used the back roomto conduct the
busi ness of the store and nmaintained the right to exclude public
access to the back room |In addition, there is no evidence that
the surveillance system was revi ewabl e by the governnent or
public. Oher than Gal vadon, the surveillance video was only
revi ewabl e by the owner of the store and that alone did not
di m ni sh Gal vadon’ s reasonabl e expectation of privacy from
government intrusion. For these reasons, we find that Gal vadon

mai nt ai ned a reasonabl e expectation of privacy in the back room

10



of the liquor store such that he is entitled to Fourth Amendnent
protection fromgovernnent intrusion. W therefore affirmthe
trial court.

In reviewng the district court’s refusal to grant a
suppression notion, we accept the district court’s findings of
fact absent clear error and review de novo the district court’s
determ nation of reasonabl e expectation of privacy under the

Fourth Amendnent. People v. Mller, 75 P.3d 1108, 1111-12

(Colo. 2003). To claimprotection of the Fourth Amendnent, a
def endant has the burden of denonstrating that he is entitled to

protection. People v. Jaurez, 770 P.2d 1286, 1289 (Col o. 1989).

We begin our analysis with a review of the U S. Suprene
Court’s creation and application of the expectation of privacy
test. W discuss the Court’s jurisprudence on raising Fourth
Amendnent protection beyond the home and determ ne that an
enpl oyee may cl ai m Fourth Amendnment protection if the enpl oyee
mai nt ai ned a reasonabl e expectation of privacy from governnent
intrusion. W recognize that under limted circunstances,
persons enployed in the liquor industry may have a di m ni shed
expectation of privacy, but in this case, Galvadon’s expectation
of privacy is not dimnished. W determ ne that based on
Gal vadon’ s rights and responsibilities as night manager and his
excl usive control over the back roomof the store, that Gal vadon

mai nt ai ned a reasonabl e expectation of privacy from governnent

11



intrusion. W also determne that the in-store surveillance
canera, viewable only by Gal vadon and the owner of the store,
had no effect on this expectation. W conclude that Gal vadon is
entitled to assert Fourth Amendnent protection.
A

The Fourth Amendnent to the U. S. Constitution provides:
“The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonabl e searches and sei zures,
shall not be violated . . . .” It is fundanental "t hat
suppression of the product of a Fourth Amendnent violation can
be successfully urged only by those whose rights were viol ated
by the search itself, not by those who are aggrieved solely by

the introduction of damagi ng evidence."” Alderman v. United

States, 394 U. S. 165, 171-72 (1969).

In Katz v. United States, 389 U S. 347, 352-53 (1967), the

U.S. Suprenme Court delineated the paraneters of Fourth Amendnent
protection. Prior to Katz, the Court struggled with a nmethod of
determ ning when a person is afforded Fourth Anendnment
protection. Katz, 389 U S. at 352-53. Protection at the tine
was generally based on traditional notions of property | aw,
where one nust have a property interest in the place or thing
searched. 1d. Such an inquiry focused on the place or thing

searched, rather than the person asserting protection. Id. The

Court in Katz rejected this idea because it |ost sight of what

12



the Fourth Anendment actually protected. 1d. The Court held
that the Fourth Anendment protects people and their privacy from
governnent intrusion, not sinply places based upon a person’s
property interests or their right to be in that place. [d. at
353. Because the Fourth Anendnent protects a person’s privacy
from governnent intrusion, the Court determ ned that the proper
i nqui ry should focus on the reasonably justified privacy
expectations of the defendant as they relate to the place
searched rather than the direct |egal relationship between the
pl ace or property searched and the defendant. I|d.

Based upon privacy expectations set forth in Katz, the US.
Suprene Court found that protection afforded by the Fourth
Amendnent is not limted to a literal reading of “houses,” but

i nst ead extends beyond the home and may be asserted in the

wor kpl ace. Mancusi v. DeForte, 392 U S. 364, 367-68 (1968).

Specifically, the U S. Suprene Court found that an enpl oyee has
standing to object to the search of his office as well as his
home. 1d. In Mancusi, the defendant was a union official
charged with msusing his office for coercion, extortion, and
conspiracy. Id. at 365. The defendant shared an office with
several other union officials. 1d. Wen the defendant refused
to conply with a subpoena to produce union records, the state

officials that served the subpoena searched the office and

sei zed various records wi thout a warrant. |d. The def endant

13



was present for the search and objected to it. |1d. The papers
sei zed did not belong to the defendant. 1d. at 367.
The Court applied the expectation of privacy anal ysis

established in Katz to hold in Mancusi that the defendant coul d

object to the search on Fourth Amendnent grounds. 1d. at 368.
Specifically, the Court found that Fourth Amendnent protection
applied in the workplace if the defendant had a “reasonabl e
expectation of freedomfrom governnental intrusion” in the area
invaded. 1d. Wile the physical characteristics of the area
were inportant, the overriding consideration was the defendant’s
privacy expectation in that area. 1d. at 369. The Court found
that despite sharing the office with several others, the

def endant mai ntai ned a reasonabl e expectation of privacy from
governnment intrusion in the office. Id. The Court discussed
that the defendant would clearly hold such an expectation if the
office were private and the records were seized froma desk or
filing cabinet, and went on to find that sharing the office did
not “fundanental |y’ change the defendant’s expectation of
privacy. 1d. Specifically, the defendant could “reasonably
have expected that only those persons and their personal or

busi ness guests would enter the office, and the records would

not be touched except with their perm ssion or that of union

hi gher ups.” 1d.

14



Since the decisions in Katz and Mancusi, the Court has nade

clear that the reasonabl e expectation test is the best way to
protect a person’s privacy interests from governnent intrusion
as afforded by the Fourth Amendnent. Rakas, 439 U S. at 143;

see also People v. Curtis, 959 P.2d 434, 437 (Col o. 1998);

People v. Schafer, 946 P.2d 938, 941-42 (Colo. 1997). Al though

the test does not provide “law enforcenent officials with a
bright |ine between the protected and unprotected,” the test
remains “faithful to Fourth Amendment purposes.” Rakas, 439
US at 156 (Powell, J., concurring).

To determne if an expectation of privacy is reasonable, a
def endant nust have an actual expectation that the area or
activity subjected to governnental intrusion would remain free
of such intrusion and such an expectation nust be one that
“society is prepared to recogni ze as reasonable.” Oates, 698

P.2d at 814; see also Smth v. Maryland, 442 U. S. 735, 740

(1979).

Where the governnment search at issue takes place in a
hi ghly regul ated i ndustry such as the |iquor business, under
certain circunstances proprietors of such busi nesses m ght have
a di m ni shed expectation of privacy because of | ong-standing

gover nnment oversi ght and consequently have | ess Fourth Amendnent

15



protection.® See, e.g., Barlows, Inc., 436 U.S. at 312-13. The

expectation of privacy in the liquor industry, however, is only
di mnished to the extent that searches are specifically

aut hori zed pursuant to constitutional adm nistrative inspection
regul ati ons and conducted pursuant to the purpose of the

regul atory schenme. See Col onnade, 397 U.S. at 77 (specifically

found that a search of a business in the |iquor industry
exceeded the scope of statutory authority, despite the Court’s
recognition that the industry has been “long subject to close

supervi sion and inspection”); United States v. Biswell, 406

U S 311, 317 (1972) (limting its holding so that
adm ni strative inspections of closely regul ated busi nesses such
as the gun industry may only proceed without a warrant where

specifically authorized by statute); see also United States v.

Chuang, 897 F.2d 646, 650 (1990) (reasonable expectation of

privacy “is attenuated to the point where any warrantl ess

3 The U.S. Suprene Court has linmted its discussion of the
constitutionality of warrantless searches in this context as an
exception to the warrant requirenent. See, e.g., Marshall v.
Barlow s, Inc., 436 U S. 307, 313 (1978); Col onnade Catering
Corp. v. United States, 397 U.S. 72, 76-77 (1970). Inits

di scussion, the court took notice of the pervasive regulation in
the industry as one factor in justifying warrantl ess

adm ni strative inspections, see id., but the Court has not
extended this warrant exception to hold that protection for

t hose operating or enployed within pervasively regul ated

busi nesses are wholly w thout Fourth Amendnent protection.

Nei ther party in this case has argued that this doctrine should
be extended to preclude Fourth Amendnent protection in the

[ i quor industry.
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exam nation of [the defendant’s] office pursuant to a regulatory
schenme may be reasonable within the neaning of the Fourth
Amendnent”). Wiere, as here, the search of the |iquor store was
investigatory in nature and not an adm nistrative search
conducted pursuant to any regul ation or statute, the defendant
mai ntai ns his otherw se reasonabl e expectation of privacy.*
Judi ci al review of Fourth Amendnent standing is nade on a

case-by-case basis, O Connor v. Otega, 480 U S. 709, 718

(1987), looking to the totality of circunstances to determne if
t he def endant mai ntai ned a reasonabl e expectation of privacy in

the place searched. Schafer, 946 P.2d at 941; People v. Savage,

630 P.2d 1070, 1073 (Col o. 1981).

In exam ning the circunstances of a particular case, courts
have chosen to focus on different factors. Some courts |look to
the “nexus” between the area searched and the work space of the

defendant. See, e.g., United States v. Mhney, 949 F.2d 1397,

1403-04 (6th Gr. 1991); United States v. Britt, 508 F.2d 1052

(5th Gr. 1975). Oher courts have | ooked to a defendant’s

* This court has previously rejected a broad reading of

Col orado’ s Liquor Code and found that the State cannot regul ate
the liquor industry to the extent of elimnating Fourth
Amendnent protection and circumventing the warrant requirenent.
See People v. Al exander, 193 Colo. 27, 29, 561 P.2d 1263, 1265
(1977). Any attenpt to broadly interpret Col orado’s Liquor Code
to authorize warrantl ess investigatory searches under the
circunstances of this case, especially where the search was not
conducted as an inspection pursuant to the Code, would require
this court to overrule its previous decision.

17



right to exclude others from accessing the area for which the

def endant asserts privacy. See, e.g., Rawlings v. Kentucky, 448

U S 98, 105 (1980) (defendant had no standing to object to
search of a purse belonging to another where defendant | acked
the right to exclude others). Regardless of the factors

consi dered, an “enpl oyee’s expectation of privacy nust be
assessed in the context of the enploynent relation.” O Connor,
480 U. S. at 717.

We now turn to the question of whether Gal vadon had a
reasonabl e expectation of privacy fromgovernnment intrusion in
the back room A search of this and other jurisdictions’ case
| aw reveal s very few cases discussing the use of enployer
surveillance as a factor in determ ning an enpl oyee’s reasonabl e
expectation of privacy fromgovernnent intrusion. Gyven the
| ack of case | aw addressing the inpact of such surveillance
systens, we find it best to first consider in Part B, infra,
whet her Gal vadon’ s expectation of privacy agai nst gover nnment
i ntrusion woul d exi st absent the in-store surveillance system
Because we find Gal vadon woul d have had an expectation of
privacy w thout the video surveillance, we then discuss in Part
C, infra, the effect the surveillance canera has on this

expect ati on.
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We | ook to several factors to determ ne whether Gal vadon’'s
expectation of privacy against governnent intrusion would exi st
absent the in-store surveillance system First, we |look to the
physi cal characteristics and actual use of the back room and
determ ne that the roomwas not publicly accessible and was used
by Gal vadon to conduct the business affairs of the store. Next,
we | ook to Galvadon’s authority as night manager and determ ne
that he had control over the store such that he maintained the
power to exclude the public fromthe back room In addition
delivery persons’ limted access to the back roomwas within the
control of Galvadon. W conclude, based upon these factors,

t hat Gal vadon nai ntai ned a reasonabl e expectation of privacy
from governnment intrusion w thout the video surveillance.

First, the back roomof the liquor store is an exclusive
area reserved for use by the owner and Gal vadon. |Its physical
separation fromthe rest of the store indicates that public
access is restricted in this area. The testinony of Sergeant
Juhl indicates that even he assuned upon his first entry to the
store that the public was not allowed in the back room The
roomwas specifically set apart as a private place for the owner
and Gal vadon to conduct the business affairs for the store
shielded fromthe view and access of the public.

Second, @Gal vadon had the power to exclude access to the

back room As the night manager, and at the tine of the police

19



intrusion in this case, Galvadon was in charge and the only
person in the store that controlled access to the back room
Because this incident occurred near m dni ght and Gal vadon was

| eft alone by the owner to nanage the store, Gal vadon could
reasonably expect that only persons to whom he granted

perm ssion woul d be given access to the back room Furthernore,
Gal vadon attenpted several tinmes to keep out Sergeant Juhl

Fl ores, and Hogan, as well as the energency nedical technicians
and other officers that arrived at the liquor store. This is a
cl ear mani festation of Galvadon’s belief that he could control
access to the back room and nmai ntain an expectation of privacy
fromintrusion of others into that area.

Despite the prosecution’s argunent to the contrary, the
fact that the back roomwas accessible by a |imted nunber of
peopl e does not elimnate Gal vadon’ s expectation of privacy.

Gal vadon testified that there was a store policy that no one
ot her than hinself and the owner were permitted in the back

room Exceptions were nmade for delivery persons; however

Gal vadon’ s expectation of privacy was not di m nished sinply

because the space was occasionally accessed by soneone el se.

Gal vadon was in a position nmuch |like the defendant in
Mancusi. 392 U. S. at 365. The defendant in Mancusi shared his
office with several others, id., but the court found that the

def endant coul d “reasonably have expected that only those
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persons and their personal or business guests would enter the
of fice, and the [evidence seized] would not be touched except
with their perm ssion or that of [] higher ups.” 1d. at 369.
Such an expectation, according to the Court, did not elimnate
hi s expectation of privacy fromgovernnent intrusion. |Id.
Here, based on the no-access policy, @Glvadon could reasonably
have expected that only persons permtted in the back room woul d
be the owner, hinself, or either of their guests. Access could
only be granted at the instance of Galvadon or the owner,
whoever was present. Wth respect to delivery persons, such
access was only granted for the limted purpose of delivering
beer and |iquor, a circunstance necessary for the continued
operation of the liquor store. Because Gal vadon, as night
manager and sol e person operating the store, could control the
access of delivery persons, such access has no effect on

Gal vadon’ s reasonabl e expectation of privacy from gover nnent

i ntrusion.

W find that it was reasonable, w thout considering the
effect of the surveillance system for Galvadon to expect
privacy fromthe governnment intrusion in the back room of the
i quor store - an expectation, based on the foregoing
ci rcunst ances, we believe “society is prepared to recogni ze as

reasonabl e.”
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Havi ng found that Gal vadon coul d maintain an expectation of
privacy in absence of the in-store surveillance system we now
turn to the question of whether his expectation of privacy from
governnent intrusion was dimnished by the presence of the
surveillance system

The surveillance system consists of four video caneras; one
was | ocated in the back room?® The video nonitor and tape
machi ne were al so located in the back room The prosecution
general ly asserts that because Gal vadon was aware that the back
roomwas under in-store surveillance, any activities that
occurred in the back roomwere “know ngly exposed” to the store
owner and the public. The prosecution further clains that
Gal vadon made an “infornmed choice to expose his crimnal conduct
to the scrutiny of others . . . .” This general assertion
however, ignores the fundanental inquiry supporting Fourth
Amendnent standi ng — whet her the defendant has a reasonabl e

expectation of privacy from governnent intrusion.

® Despite the prosecution’s argunent at the suppression hearing,
the district court order did not make any factual finding with
respect to the surveillance system and did not address the
systemin determ ning the defendant’s reasonabl e expectation of
privacy. The facts cited here are taken from uncontested
portions of the record. |In addition, the record is void of
detailed facts about the purpose and use of the system The
record did include an edited portion of the surveillance video
tape fromthe night in question. The tape revealed a | ow
resolution video that nade it difficult to identify faces and
smal | objects.
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To be faithful to the purpose of the Fourth Amendnent, we
must carefully exam ne fromwhomthe defendant in this case had
a reasonabl e expectation of privacy, if any, given the presence
of the surveillance canera. |In doing so, we nust exam ne how
activities exposed to the public and Gal vadon’s enpl oyer affect
Gal vadon’ s reasonabl e expectation of privacy from gover nnent
intrusion. W look first to determne if Gal vadon was exposed
to the public and whet her such exposure di m nished his
expectation of privacy from governnent intrusion. Here,
however, we find that Galvadon’s activities were not exposed to
the public through the surveillance system Next, we consider
if Galvadon’s activities were open to the scrutiny of the store
owner and, if so, whether he could still maintain a reasonable
expectation of privacy fromgovernnent intrusion. W find that
al t hough the in-store surveillance video canera m ght have
di m ni shed Gal vadon’ s expectation of privacy fromthe owner of
the store, the surveillance system does not dimnish his
expectation of privacy from governnent intrusion. W conclude
that under the totality of the circunstances, Gl vadon
mai nt ai ned a reasonabl e expectation of privacy from governnent
intrusion in the back roomof the store such that he may assert
protection of the Fourth Amendnent.

It is clear that “what a person know ngly exposes to the

public, even in his own honme or office, is not a subject of
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Fourth Amendnent protection.” Katz, 389 U S. at 351. Here,

however, the record does not does not support the concl usion
that the surveillance canera exposed Gal vadon to the public,
thus elimnating any reasonabl e expectation of privacy from
government intrusion. |Instead, there is no indication that any
nmonitors were viewable fromthe publicly accessible portions of
the store or that the public had access to the video recordings
under the normal operation of the store. The owner and Gal vadon
were the only store enpl oyees, the only persons with access to
the back room and thus the only persons with access to the
vi deo recording and video nonitor |ocated there. The public,
under these circunstances, did not have access to view the
surveillance nonitor or the video recording. As such, we find
no support for the proposition that the in-store surveillance
system “exposed” Gal vadon to the public.

We next consider if the surveillance system exposed
Gal vadon’ s activities in the back roomto the store owner and,
if so, whether the exposure elimnates Gal vadon’s expectation of
privacy from governnment intrusion. The parties do not dispute
that the surveillance system exposed Gal vadon’s activities in
the back roomto the owner of the store. As such, we proceed
with the analysis to determine if such exposure to the store
owner elimnated Gal vadon’s reasonabl e expectation of privacy

from governnment intrusion
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The U. S. Suprene Court has found that defendant-enpl oyees
may have little or no expectation of privacy fromtheir
enpl oyer, but may still maintain a reasonabl e expectation of
privacy from governnment intrusion. In Mancusi, the defendant
shared his office with several others. 392 U S. at 368. The
Court found that this factor alone was insufficient to
extingui sh the defendant’s expectation of privacy from
government intrusion. 1d. The Court held that despite the
anticipation of intrusions by his co-workers and supervisors,
these intrusions did not dimnish the defendant’s expectation of
privacy fromgovernnent intrusion. 1d. at 369. The Court
specifically found that where a defendant coul d reasonably
expect that work-related intrusions into his privacy would be
l[imted to guests and invitees of hinself and his supervisors,
t he defendant could still maintain a reasonabl e expectation that

his privacy woul d not be “defeated” by governnent officials.

Id.; see also O Connor, 480 U S. at 717 (specifically

recogni zi ng that the defendant-enployee in Mancusi had a
reasonabl e expectation of privacy from governnent intrusion, but
did not maintain such an expectation from his supervisor).
Simlarly, we can assune here that because of the
surveillance system Galvadon had a di m ni shed expectation of
privacy fromthe owner of the store. Although the record is

void of any reference to how often, if at all, the owner

25



reviewed the surveillance tapes, such evidence would only
denonstrate Gal vadon’s di mi ni shed expectation of privacy from
the store owner. This, however, does not indicate that he had
no reasonabl e expectation of privacy from governnent intrusion.
There is little case law fromother jurisdictions where
courts have determ ned whether a defendant can maintain an
expectation of privacy when a defendant is subject to open and

6

visible surveillance system operated by his enpl oyer;® one case,

Bevan v. Smartt, 316 F. Supp. 2d 1153 (D. Utah 2004), does

address such a situation. W find this case persuasive as
anot her court distinguishing between a reasonabl e expectation of
privacy froman enployer and a reasonabl e expectation of privacy

from gover nnent intrusion.’

® There are several cases, however, where the parties chall enge
t he use of surveillance equipnent as a breach of a pre-existing
expectation of privacy. See, e.g., Vega-Rodriguez v. Puerto
Rico Tele. Co., 110 F.3d 174, 178-79 (1st Cr. 1997); United
States v. Taketa, 923 F.2d 665, 672-73 (9th Gr. 1991). These
cases are not hel pful here because the anal ysis does not
consider the effect of workplace surveillance in determ ning an
enpl oyee’ s reasonabl e expectation of privacy. Instead, these
cases focus on the expectation of privacy w thout the
surveillance, and if the defendant denonstrates a reasonabl e
expectation of privacy, whether or not the enpl oyer breached

t hat expectation with the use of the video surveillance.

"It should be noted that Bevan is a civil case where the
plaintiff asserted an invasion of privacy claim against
governnent officials. Nevertheless, the privacy claimis based
on Fourth Amendnent protection from government intrusion and the
courts apply the sane expectation of privacy test set forth in
Katz. See also Otega, 480 U S. 709 (1987) (applying the
expectation of privacy test in suit brought pursuant to 42

U S C 8§ 1983 alleging Fourth Anmendnent viol ations).
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In Bevan, the federal court found that a night club dancer

had a reasonabl e expectation of privacy from governnent
intrusion in the club’s dressing roomdespite evidence that

ot her dancers regularly used the room other enpl oyees
occasionally entered the room the roomwas used for activities
ot her than changing clothes and the roomwas nonitored by an
open and di scl osed surveillance system vi ewabl e by the club
managenent. 316 F. Supp. 2d at 1160-61. Wth respect to the

vi deo surveillance, the court found that the video nonitors were
regularly watched by only the club’s disc jockey in the disc

j ockey booth and the club manager in his office. 1d. at 1160.
Because the surveillance was viewable only by the disc jockey
and the manager, the court found that the dancer did not have an
expectation of privacy fromthe club’s managenent or disc
jockey. Id. at 1160-61. Such a finding, however, did not
affect the defendant’s reasonabl e expectation of privacy from
police intrusion. |Id. at 1161. The court specifically rejected
the idea that the dancer could have no reasonabl e expectation of
privacy from governnment intrusion sinply because the activities
of the dancer were visible to others via the surveill ance
canera. |d.

Like the court in Bevan, we simlarly reject the argunent

presented here by the prosecution. The surveillance systemin

this case was viewable only by Gal vadon and the owner of the
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store. The sinple fact that Galvadon's activities were being
recorded via the surveillance systemis not enough to
denonstrate he had no reasonabl e expectation of privacy from
governnment intrusion. There is no evidence that the
surveill ance system was revi ewabl e by the governnment or
governnent officials.

As in Bevan, we also reject the idea that sinply because
t he owner coul d view defendant’s conduct via the surveillance
system Gl vadon had a di mi ni shed expectation of privacy from
government intrusion. If anything, Galvadon, as night manager,
had access and control of the surveillance system which afforded
hima greater expectation of privacy than that of the dancer in

Bevan. Contrary to the assertions by the prosecution, we find

t he exi stence of the surveillance systemviewable only to
Gal vadon and the owner of the store insufficient to termnate
Gal vadon’ s reasonabl e expectation of privacy from gover nnent
i ntrusion.
I11. Conclusion

We concl ude under the totality of circunstances that the
sol e person in control of the store, the night nmanager
mai nt ai ned a reasonabl e expectation of privacy from governnent
intrusion in the back roomof the store, an area w thout public
access, such that he may assert protection of the Fourth

Amendnent. The use of a surveillance systemrevi ewable only by
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t he ni ght manager and the owner of the store did not dimnish
hi s reasonabl e expectation of privacy from governnent intrusion.
For these reasons, we conclude that Galvadon is entitled to the

protections of the Fourth Amendnent.

Accordingly, we affirmthe ruling of the trial court.

CH EF JUSTI CE MJULLARKEY di ssents.
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CHI EF JUSTI CE MULLARKEY, dissenti ng.
The majority concludes that the defendant, Carlos Gal vadon,

had a reasonabl e expectation of privacy in the back roomof a

retail |iquor store based on his “exclusive control over the
back room of the store.” Maj. op. at 11. | respectfully
dissent. | would find that Gal vadon, as an enpl oyee of a retai

I iquor store, had no reasonabl e expectation in the store’ s back
room because it was a |iquor storage place subject to inspection
at any tinme when the liquor store did business. Alternatively,
| would hold that the police entered the back room under the
energency aid exception to the warrant requirenment and properly
sei zed the mari huana found in plain view

At the outset, | note that | would decide this case on the
nmerits rather than on standing as the majority does. M. op.
at 3-4. The parties argued this case on standing, but | agree
with the Suprenme Court that these issues are better decided on

the nmerits. Mnnesota v. Carter, 525 U S. 83, 87 (1998)

(Suprenme Court noted that it had noved away fromthe concept of
standi ng, and that when inquiring “whether a defendant is able
to show the violation of his (and not sonmeone else’s) Fourth
Amendnent rights, the definition of those rights is nore
properly placed within the purview of substantive Fourth
Amendnent |law than within that of standing.’””). | do not agree

with the majority that there is a special |aw of standing for



Fourth Amendnent clainms. Maj. op. at 3-4. | would not adopt
the mpjority’s standing analysis because | find it

unnecessarily conplicated and abstract. Cf. People v.

Bat chel or, 800 P.2d 599, 601, n.2 (Colo. 1990) (deciding an
overbreadth claimon the nerits rather than on standi ng because
“the Col orado doctrine of standing to chall enge overbreadth has
beconme nore conplex than the overbreadth doctrine.”). The
question, in nmy opinion, is whether the defendant had a
reasonabl e expectation of privacy in the back roomof a retai

i quor store where he was enpl oyed.

Determ nation of this question requires exam ning the |aw
regul ati ng searches of business prem ses in highly regul ated
i ndustries and the | aw defining an enpl oyee’ s reasonabl e
expectation of privacy in his workplace.

Wth respect to highly regulated industries, the Suprene
Court has recogni zed that searches may be conducted w t hout
warrants. The |iquor business is perhaps the prinme exanple of a
hi ghly regul ated i ndustry.

In Colorado, a retail liquor store may operate only if it
conplies with the Liquor Code, section 12-47-101, et seq. C R S
(2004), and its inplenenting regulations. The rel evant
regul ations require a licensed retail liquor store to be open to
warrantl ess inspection by adm nistrative authorities and by

peace officers during normal business hours and at all tines



when activity is occurring on the prem ses. The Code of Col orado
Regul ati ons 203-2, section 47-700 states:

The |icensed prem ses, including any places of storage
wher e al cohol beverages are stored or dispensed, shal
be subject to inspection by the State or Local

Li censing Authorities and their investigators, or
peace officers, during all business hours and al

other tines of apparent activity, for the purpose of

i nspection or investigation.”

1 CCR 203-2, 8§ 47-700 (2001) (enphasis added). Under this
regul ation, the back roomof the liquor store in this case was
open to inspection because the policy specifically applies to
storage areas in a licensed prem ses.

The Supreme Court has recognized that not all workpl aces
have identical |evels of Fourth Amendnent protection. |[|ndeed,
the Col orado regulation is consistent with Suprene Court case
| aw t hat recogni zes an explicit exception to the warrant
requi renment for inspections of business prem ses within highly

regul ated industries in Col onnade Catering Corp. v. United

States, 397 U S. 72, 77 (1970) (warrant exception for

i nspections of the liquor industry); United States v. Biswell,

406 U. S. 311 (1972) (warrant exception applies to firearns

i ndustry); and Donovan v. Dewey, 452 U.S. 594 (1981) (extending

exception to inspections conducted pursuant to the Federal M ne
Safety and Health Act of 1977). O course, the constitutional
rights at issue in these cases protect persons, not places, and

the warrant exception at issue applies to the owners or



proprietors of businesses within highly regul ated industries.
In summarizing the effect of these cases, the Suprene Court
flatly stated that owners of businesses in highly regul ated
industries have no reasonabl e expectation of privacy in the

prem ses. Marshall v. Barlow s Inc., 436 U S. 307, 313 (1978)

(The liquor industry has “such a history of governnment oversight
that no reasonabl e expectation of privacy . . . could exist for
a proprietor over the stock of such an enterprise . . . Wen an
entrepreneur enbarks upon such a business, he has voluntarily
chosen to subject hinmself to a full arsenal of governnental
regul ation.”) (enphasis added).

I n Col onnade, Biswell, and Donovan, respectively, the Court

spoke of the Fourth Anmendnent rights of the proprietors of
busi nesses within highly regulated industries. An enployee of a
Iicensed |iquor establishnent |ike Gal vadon has even nore
limted rights. 1In general, an enployee’s expectation of
privacy in the workplace is subordinate to the enpl oyer’s

interests. See O Connor v. Otega, 480 U S. 709, 717 (1987)

(“The operational realities of the workplace, however, may nake
sone enpl oyees' expectations of privacy unreasonabl e when an
intrusion is by a supervisor rather than a | aw enforcenent
official.”) (enphasis in original). Furthernore, when an

enpl oyee knows, as Gal vadon did, that he or she is being watched

by an enpl oyer, “the affected workers [are] on clear notice from



the outset that any novenents they m ght nake and any objects
they m ght display within the work area woul d be exposed to the

enpl oyer’s sight.” Vega-Rodriguez v. Puerto R co Tel e. Conpany,

110 F. 3d 174, 180 (1st Cr. 1997). 1In light of enpl oyees’
reduced expectation of privacy vis-a-vis enployers, an enpl oyee
can never be said to have a greater expectation of privacy than
an enployer. This |ower expectation of privacy vis-a-vis the
enpl oyer is particularly acute where, as here, the enployee
takes the risk that the enployer wll find evidence of wong
doi ng by nmeans of the video surveillance systemin place and
turn over such evidence to | aw enforcenent.

| recogni ze that sone enpl oyees nay have a reasonabl e
expectation of privacy in their workplaces. For exanple, in

Mancusi v. DeForte, 392 U S. 364 (1968), the Suprene Court

recogni zed that an office worker had a reasonabl e expectation of
privacy in files stored in a roomwhere he and several fellow
enpl oyees had their desks. However, although enpl oyees enjoy
Fourth Amendnent protections in the workplace, the Suprene Court
has observed that one’s expectation of privacy in the workplace
“is different from and indeed | ess than, a simlar expectation

in an individual's honme."™ New York v. Burger, 482 U S. 691, 700

(1987). | do not agree with the majority that “Gal vadon was in

a position much |Iike the defendant in Mancusi.” M. op. at 20.



Mancusi worked for a | abor union; he was not an enployee in a
highly regulated industry |ike Gal vadon.

This difference is inportant because the Suprene Court
extended the highly regul ated industries exception to enpl oyees

wor ki ng within such industries in Skinner v. Railway Labor

Executives’ Ass’'n, 489 U S. 602, 627 (1989) (“Mre inportantly,

t he expectations of privacy of covered enpl oyees are di m nished
by reason of their participation in an industry that is

regul at ed pervasively to ensure safety”). See also Otega, 480

U S at 717 (“public enployees’ expectations of privacy in their
of fice, desks, and file cabinets, |ike simlar expectations of
enpl oyees in the private sector, may be reduced by virtue of

actual office practices and procedures or by legitinmate

regul ation.”) (enphasis added); United States v. Taketa, 923

F.2d 665, 672 (9th Cr. 1991) (“a valid regulation my defeat an
ot herwi se reasonabl e expectation of workplace privacy.”).
The highly regul ated industries exception is prem sed upon

the notion of consent. See Barlow s Inc., 436 U S. at 313 (“the

busi ness man in a highly regulated industry in effect consents

to the restrictions placed upon him”) (quoting Al nei da-Sanchez

v. United States, 413 U S. 266, 271 (1973)). Both enployer and

enpl oyee are on notice that inspections nmay occur at any tine.
At the suppression hearing, Galvadon was asked whet her he knew

that the liquor store was “subject to inspection by officers or



police officers.” He answered “Yes. W’ ve had inspections
before.” Thus, the evidence shows that not only was this |iquor
store part of a highly regulated industry, but the inspection
regul ation was enforced at this store and Gal vadon knew it. |If,

as the Suprene Court said in Barlow s Inc., the owner or

proprietor of a business in a highly regulated industry has
virtually no reasonabl e expectation of privacy, an enployee of
the same business |ikewi se has no expectation of privacy in the
wor kpl ace.

The majority states that some courts focus on the “‘ nexus’
bet ween the area searched and the work space of the defendant;”
whil e others focus on “a defendant’s right to exclude others
from accessing the area for which the defendant asserts
privacy.” Maj. op. at 17-18. Under either standard, Galvadon
did not have the type of control over access to the back room
that the majority suggests when it states that the back room was
not accessible by the public and that “exceptions were nade for
delivery persons.” WM. op. at 20. Because the |iquor code
authorizes State or Local Licensing Authorities or their
i nvestigators and peace officers to enter areas where liquor is
stored, including the back room it is clear that Gal vadon did
not have the level of control over access to the back roomthat
the majority relies upon for its holding that Gal vadon enjoyed a

reasonabl e expectation of privacy in the back room



The fact that the police officers in this case were not in
t he back room of the store to conduct an inspection pursuant to
the liquor code may be inportant in cases where there is
evi dence of bad faith by the police officers. However, there is
no allegation of bad faith in this case, and the Suprene Court
has made it clear that such bad faith does not affect the
anal ysis of whether the individuals involved had any reasonabl e

expectation of privacy. In New York v. Burger, the Suprene

Court found that the analysis of whether the adm nistrative
search at issue had violated the Fourth Amendnent was unaffected
by the possibility that the search had been undertaken in order
to uncover evidence of illegality unrelated to the regulatory
schene at issue. 482 U. S. at 716; see also Perry S. Reich,

Adm ni strative Searches for Evidence of Crine: The |npact of New

York v. Burger, 5 Touro L. Rev. 31, 46 (1988) (“the [ Suprene]

Court totally rejected the New York Court of Appeals' finding
that there was no real adm nistrative purpose for the statute,
and that it was nerely a pretext for allow ng police to search
for evidence of auto theft w thout the necessity of first
obtaining a warrant.”).

Simlarly, in Exotic Coins Inc. v. Beacom this court

rejected the defendants’ contention that “the Col onnade-Bi swel | -

Donovan exception does not apply where the purpose of the search

is to obtain evidence of crinme rather than to further



admnistrative or regulatory objectives.” 699 P.2d 930, 943
(Colo. 1985). Inrejecting this argunent, we stated that “the
possibility that searches under the Act could |lead to discovery
of crimnal activity by a purchaser seens no nore direct than
that the admnistrative searches authorized by Col onnade,

Bi swel |l and Donovan m ght yield evidence of violation of
crimnal laws by the liquor dealers, firearns and anmunitions
mer chants, or m ne owners involved in those cases.” Beacom 699
P.2d at 943. Thus, we held that evidence of other crimnality
di scovered during an inspection of a business within a highly
regul ated i ndustry need not be suppressed.

Under the reasoning of Burger and Beacom the notivation
behind the search at issue is immterial in evaluating the
validity of the search because those who work in highly
regul ated industries have a greatly di m nished expectation of

privacy in the workplace. See Neil Coleman McCabe, Legislative

Facts as Evidence in State Constitutional Search Analysis, 65

Tenp. L. Rev. 1229, 1236-37 (1992) (The nmere fact of regulation
may illustrate that an enpl oyee’s expectation of privacy in a
pervasively regulated industry is not one society is willing to
recogni ze as reasonable.). By suggesting that Juhl’s presence
in the back roomwas not authorized by the Liquor Code’s

i nspection schene, Maj. op. at 16, the majority inproperly

shifts the focus of the analysis from eval uati ng whet her



Gal vadon had a reasonabl e expectation of privacy in the prem ses
searched because of the regulatory schene to whether Juhl’s
presence was reasonable. Wether Juhl’s actions were reasonabl e
is precisely the kind of analysis the magjority said it woul d not
undertake. Maj. op. at 4 (Fourth Amendnent inquiry “does not
permt this court to venture into the possible justifications or
reasonabl eness of the police entering the back room”). As our
deci sion in Beacom and the Suprene Court’s decision in Burger
inply, the notivation behind searches of businesses wthin a
hi ghly regul ated i ndustry does not mandate the suppression of
evi dence of other illegal activity and the notivation for the
search is irrelevant to assessing whether the individual at
i ssue had a reasonabl e expectation of privacy in the place
sear ched.

The majority suggests that this case is controlled by

Peopl e v. Al exander, 193 Colo. 27, 561 P.2d 1263 (1977). Mj.

op. at 17, n.4. | disagree. Alexander struck a particular
provision of the liquor code, section 12-47-128, 5 C R S.
(1973), on constitutional grounds because, as the concurrence
expl ai ned, that provision was so broad that it allowed “the
warrantless intrusion into ‘any place and, apparently, at any
time. Likew se the scope and purposes of such a search are left
to the discretion of any officer or other person authorized by

the statue.” Al exander, 193 Colo at 30, 561 P.2d at 1266. The
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statutory provision analyzed in Al exander has since been anended
and replaced with nore specific |anguage. As a result, the fact
that the specific statutory provision analyzed in Al exander was

held to be unconstitutional is irrelevant to this case.

Because | believe that the highly regulated i ndustry
exception is applicable here, | believe that Gal vadon did not
have a reasonabl e expectation of privacy in the back room
However, in the alternative, | would find that the evidence of
marijuana found in the back room shoul d not be suppressed
because O ficer Juhl’s actions in entering the back room w t hout
a warrant were reasonable, and the subsequent search was
perm ssi bl e, under the enmergency aid exception.

Under the energency aid exception to the warrant
requi renent, a police officer may intervene without a warrant in
situations where “both an inmmediate crisis existed” and there is
sone “probability that assistance will be helpful.” People v.
Allison, 86 P.3d 421, 426 (Colo. 2004). Furthernore, “the
officer’s primary purpose nust be to render energency
assi stance, not to search for evidence,” and the police nust
have a “‘reasonabl e basi s’ approximati ng probabl e cause that
associ ates the energency with the area to be searched.” 1d.
Courts determ ne whether the officer had a reasonabl e basis “by

exam ning the totality of the circunstances as they woul d appear
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to a prudent and trained police officer at the tinme the decision
to conduct the warrantless search is nade.” |d.
Juhl testified that he saw Fl ores and Hogan “squaring off”
as he passed the liquor store. Hi s suspicions aroused, Juh
then decided to turn around and drive up to the |iquor store.
In the tinme it took Juhl to turn around, Flores and Hogan had
gotten into a car parked directly in front of the |liquor store.
As Juhl drove up, Galvadon, who had been standing in the
threshold of the door to the liquor store, retreated into the
i quor store; and Hogan and Flores got out of the car and
approached Juhl. Hogan told Juhl that he and Fl ores had been
attacked and that Flores had been sprayed by pepper spray.
At this point, Hogan led Flores into the store and told
Gal vadon that he was going to take Flores into the backroomto
wash out Flores’ eyes. Galvadon objected to this and asserted
repeatedly that no one was allowed to go into the backroom
Hogan and Fl ores ignored Gal vadon and entered the back room
Just prior to this exchange, Juhl radioed for nedical assistance
and backup.! |Indeed, when asked “what was your purpose in

acconpanyi ng them [Fl ores and Hogan] ?” Juhl responded “My

1 Although the majority states that Juhl radioed for backup
before he turned his patrol car around and returned to the
liquor store, Maj. op. at 6, Juhl testified that he first

radi oed for nedical assistance as Flores and Hogan were talking
to Gal vadon about going into the back room and that he radioed
for backup because of officer safety concerns only after he had
radi oed for nedical assistance and gone to the back room

12



concern — a couple concerns: One, he’'d been assaulted; two, he
was probably — M. Flores was probably in need of nedical

assi stance, and that was ny nmjor concern at that point, was to
stay with himand see what | could do for him”

Applying Allison to these circunstances, | would find it
reasonable for Juhl to follow Flores and Hogan into the back
roomof the liquor store, to aid Flores, to investigate what had
occurred, and potentially to protect Flores from Hogan and/ or
Gal vadon, since either of them could have been Flores’ attacker.
There was nore than a “theoretical possibility that another’s
life or safety [was] in danger.” 1d. Rather, this situation
presented the requisite “colorable claimthat another’s life or
safety is in danger.” Id. Under the energency aid exception,
Juhl and the backup police officers were in a place where they
had a right to be, and the marijuana was properly seized under
the plain view doctrine.

In summary, | would find that Gal vadon had no reasonabl e
expectation of privacy in the back roomof a retail liquor store
because he was an enployee in a highly regulated industry.
Alternatively, | would find the energency aid exception to the
warrant requirenent applied. Under either theory, the trial
court erred in suppressing the evidence of marijuana found in

the back room Accordingly, | respectfully dissent.
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