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No. 04SC133, Harris v. Denver Post Corp. — Col orado Open Records
Act, 88 24-72-201 to -206, C.R S. (2005) — Colorado Crimna
Justice Records Act, 88 24-72-301 to -309, C R S. (2005) -

Sei zed Records — Capacity and Function of Agency — Custodi an of
Records Discretion — Bal ance of Private and Public Interest

Denver Post Corporation sought inspection of recordings
sei zed through a search warrant fromthe hones of Wayne and
Kat herine Harris and Thonas and Susan Kl ebold. According to the
Sheriff’'s public report of the investigation it conducted of
murders the Harris’s son Eric and the Klebold s son Dyl an
commtted at Col unbi ne H gh School, the recordings show Eric and
Dyl an plotting and preparing for the nurders. Responding to a
request for public inspection by the Denver Post, the Sheriff
refused to disclose the recordings.

The trial court agreed with the Sheriff, denying access to
the recordings on the basis that they were private property and
not subject to public disclosure. On appeal, the court of
appeal s concl uded that the recordings were “public records”

subj ect to disclosure under Col orado’s Open Records Act.
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The Suprenme Court holds that the recordings are crimnal
justice records under the Colorado Crim nal Justice Records Act
and are subject to the Sheriff’s exercise of sound discretion to
all ow the requested inspection or not, utilizing a bal anci ng
test taking into account the relevant public and private
i nterests.

Accordingly, the Suprenme Court reverses the judgnent of the
court of appeals and remands the case with directions for the
district court to order the Sheriff to determ ne under the CCIRA

whet her or not to allow the Denver Post’s inspection request.
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We granted certiorari to review the court of appeals’

j udgment in Denver Post Corp. v. Cook, 104 P.3d 293 (Col 0. App.

2005).% Joined by the Jefferson County Sheriff’s Departnent
(“Sheriff”), Wayne and Katherine Harris and Thomas and Susan
Klebold (“Harris and Kl ebol d”) chall enge the appellate court’s
deci sion that recordings nade by their sons and sei zed by the
Sheriff pursuant to a valid search warrant fromtheir honme are
public records under Colorado’s Open Records Act (CORA), 88 24-
72-201 to -206, CRS. (2005). In April of 1999, Eric Harris
and Dyl an Klebold killed twelve students and a teacher at
Col unmbi ne Hi gh School. They then killed thenselves. Referred
to as “the basenent tapes,” these recordings include video and
audi o tapes evidencing the plotting for and preparation of the
mur ders.

Harris and Kl ebold and the Sheriff also contend that the
recordi ngs cannot be made avail able for public inspection under

Colorado’s Crimnal Justice Records Act (CCIRA), 88 24-72-301 to

! The issues on review are:

1. \Whether the court of appeals erred in holding that
privately owned personal property seized froma private
home by the governnent pursuant to search warrant is a
“public record” subject to the Col orado Open Records
Act (CORA).

2. \Whether the recordings seized fromprivate honmes by
virtue of search warrants and for the purposes of
crimnal investigation are “crimnal justice records”
subject to the Colorado Crimnal Justice Records Act
(CCIRA), sections 24-72-301 to -309, C R S. (2005).



-309, CRS. (2005). Agreeing with this contention, the
District Court for Jefferson County ruled that the recordings
were private property and not crimnal justice records, and that
the Sheriff could not disclose themunder the CCIRA

Inits initial opinion, the court of appeals held that the
recordi ngs were subject to the CCJRA. After a petition for
rehearing, the court reconsidered and held that the recordings
were subject not to the CCIJRA but to CORA. W agree with
Respondent Denver Post Corporation (“Denver Post”) that the
records are subject to the CCIRA, not CORA

Because the Sheriff obtained the recordi ngs pursuant to a
search warrant that has not been invalidated, and used themto
investigate crinmes connected with the Col unbine killings, they
are crimnal justice records under the CCIRA and are subject to
the Sheriff’s exercise of sound discretion to allow the
requested inspection or not, utilizing a balancing test taking
into account the relevant public and private interests. W
remand this case to the court of appeals wth directions for the
district court to order the Sheriff to determ ne under the CCIRA
whet her or not to allow the Denver Post’s inspection request.

l.

In 1999, Eric Harris and Dyl an Kl ebold shot and killed

thirteen people and wounded twenty-one others at Col unbi ne High

School in Jefferson County, Colorado, before they killed



t hensel ves. As part of its investigation into the nurders and
how t hey were planned and executed, the Sheriff obtained a
search warrant. The Sheriff seized many itens of evidence,
including the recordings Eric Harris and Dyl an Kl ebold nade of
their nurder preparation

In 2000, famlies of victins sought disclosure of the
sei zed evidence. The Sheriff declined, asserting section 24-72-
304(1) of the CCIRA prevented disclosure of evidence in the
course of an on-going crimnal investigation. At that tinme, the
Sheriff was investigating persons who nmay have assisted Eric
Harris and Dyl an Kl ebold in obtaining nmurder weapons. The
victimse’ famlies then filed a suit in the trial court under
CORA for access to the evidence.

The trial court granted the Harris and Kl ebold notions to
intervene. The Denver Post also intervened, requesting access
to evidence seized fromthe Harris and Kl ebold honmes. At no
time after the seizure did Harris and Kl ebold chall enge the
legality of the search warrant or the Sheriff’s execution of it.

In its conclusions of law, the trial court explained its
ruling denying access. It refused the Denver Post’s request
because the itens seized through the warrant were private
property and never, at any point, becane crimnal justice

records:



The pendi ng request presents a significant and
i nportant |egal issue: whether documents obtained by | aw
enf orcenent agencies by neans of a court-ordered search
warrant are “crimnal justice records” and therefore
avai |l abl e for public exam nation under the Crimnal Justice
Records Act.

Bef ore exam ning the statute it is inportant to
realize what the Post is requesting. These records were
obtained by the Sheriff’s Ofice under the authority of a
search warrant. |f records seized pursuant to a search
warrant are “crimnal justice records,” they automatically
are avail able for public inspection by anyone who cares to
see them (unless a court finds that one of the limted
statutory exceptions applies). This would be true whether
or not the records turn out to be relevant to the suspected
crinme and, indeed, whether or not the owner or possessor of
the records is guilty of anything.

The Sheriff returned many of the itens seized fromthe Harris
and Kl ebol d hones, but inspection of the recordings was still at
i ssue on the Denver Post’s appeal to the court of appeals.

The court of appeals initially ruled that the recordings
were not subject to CORA but were subject to the CCIRA, and
remanded for the district court to determ ne whether the Sheriff
hel d the evidence “for use in the exercise of functions required
or authorized by law or admnistrative rule.” On petition for
rehearing, the appellate court held that the recordi ngs were not
crimnal justice records; nevertheless, they were public records
subj ect to disclosure under CORA. The court of appeals
reasoned, in part, as follows:

Here, there is no dispute that the recordings are the
private property of the famlies and that the [Sheriff]
holds themin its official capacity. There is also no

di spute that the recordings were lawfully acquired and were
used by the [Sheriff] in the normal course of its



i nvestigation of the Colunbine tragedy. Portions of the
“basenent tapes” were used in the preparation of the
sheriff’s final report and in the sentencing hearing of the
i ndi vi dual convicted of providing weapons to the boys. In
addition, while the recordings may be severable fromthe
rest of the investigative files, we conclude that they have
becone a part of the investigative records “nade,

mai nt ai ned, or kept” by the [Sheriff].

Wiile there are certainly parallels between the
recordings and di aries the boys m ght have w shed to keep
private, there are also parallels between themand a self-
aggr andi zi ng mani festo the boys m ght have w shed, even
ached, to be nmade public.

We conclude that the recordings are public records
subject to the disclosure requirenents and |imtations of
CORA.

Denver Post Corp. v. Cook, 104 P.3d 293, 298 (Col o. App. 2005).

Harris, Kl ebold, and the Sheriff seek reversal of the court
of appeals’ determ nation that CORA applies to the recordings.
They argue for reinstatenment of the trial court’s ruling that
the recordings are private and not subject to CORA or the CCIRA,
that inspection nust therefore be denied, and that the
recordings be returned to Harris and Kl ebold. The Denver Post
agrees that the court of appeals erred in concluding that the
recordings are subject to CORA;, instead, it argues that the
recordings are subject to the Sheriff’s discretion under the
CCIRA to allow inspection of the recordings. W agree with the
Denver Post.

.
Because the Sheriff obtained the recordings pursuant to a

search warrant that has not been invalidated and used themto



investigate crinmes connected with the Col unbine killings, they
are crimnal justice records under the CCIRA and are subject to
the Sheriff’s exercise of sound discretion to allow the
requested inspection or not, utilizing a balancing test taking
into account the relevant public and private interests.

A.
St andard of Revi ew

W review de novo questions of |aw concerning the correct
construction and application of CORA and the CCIRA. Denver

Publ g Co. v. Bd. of County Commirs, No. 03SC783, slip op. at 13

(Colo. Sept. 12, 2005). Qur duty is to effectuate the General
Assenbly’s intent, giving all the words of the statutes their
i nt ended neani ng, harnoni zi ng potentially conflicting

provi sions, and resolving conflicts and anbiguities in a way
that inplenments the |legislature’s purpose. |d.

B
CORA and CCJRA Differenti ated

We deci ded the Denver Publishing case after the district

court and court of appeals rendered their decisions in the case
now before us. Qur review of the statutory and | egislative

history led us to hold in Denver Publishing that the General

Assenbly in CORA did not intend to include within the definition
of a public record the private content of romantic e-mai
messages between two public officials. I1d. at 205. W held

that the General Assenbly required e-mails froma public



official to have “a denonstrabl e connection to the performance
of public functions or involve the receipt or expenditure of
public funds” in order for themto becone public records under
CORA. | d. at 203.

Harris and Kl ebold have not challenged the validity of the
search warrant or the relevancy of the seized recordings to the
Sheriff’s investigation. They sinply contend that the
recordings are their private property and must be returned
W t hout the opportunity for public inspection. W disagree with
this contention, but we also disagree with the court of appeals’
ruling that CORA applies to evidence seized fromthe Harris and
Kl ebol d hones.

In contrast to the facts in Denver Publishing, the content

of the records sought to be inspected here relate directly to
the Sheriff’'s authority to investigate the Col unbine crines and
they are relevant to that investigation. The Fourth Amendnent
to the United States Constitution and Col orado statutes and
rules allowed the Sheriff to obtain these recordings for the
public purpose of crimnal investigation. U S. Const. anend.

|'V; Colo. Const. art. 2, § 7; 8§ 16-3-301 to -305, C.RS.

(2005). A person’s privacy interest in his hone and personal
effects is subject to reasonabl e governnental intrusion when the
police enter and obtain evidence of a crinme pursuant to a

warrant based on probable cause. See People v. Altman, 960 P.2d




1164, 1167 (Colo. 1998). As a consequence, evidence of crine
necessarily loses its entirely private character when a cri m nal
justice agency lawfully obtains it for use in a crimnal
i nvestigation and/or prosecution on behalf of the public.

Reviewing the two statutes, we determne that the
recordings at issue in this case are crimnal justice records
under the CCIJRA, and CORA is not applicable. CORA explicitly
excludes crimnal justice records fromthe definition of public
records: “*Public records’ does not include . . . [c]rimnal
justice records that are subject to the provisions of part 3 of
this article . . . .” 8§ 24-72-202(6)(b)(1), C R S. (2005).
Al though simlar in many respects, key definitions of CORA and
the CCIJRA differ in a fundanmental way. Crimnal justice records
are restricted to those “nmade, maintained, or kept by any
crimnal justice agency.” |d. 8 24-72-302(4). Public records
are those nmade, maintained, or kept by the State or one of
several listed entities, but does not include crimnal justice
records. 1d. § 24-72-202(6)(a)(l).

The CCJRA defines crimnal justice records as foll ows:

al | books, papers, cards, photographs, tapes,

recordi ngs, or other docunentary materials, regardless

of formor characteristics, that are made, maintai ned,

or kept by any crimnal justice agency in the state

for use in the exercise of functions required or

authorized by |law or adm nistrative rule, including

but not limted to the results of chem cal biologica

substance testing to determ ne genetic markers
conducted pursuant to sections 16-11-102.3, 16-11-104,

10



16-11- 204. 3, 16-11-308(4.5), 17-2-201(5)(h), and 17-
22.5-202(3)(b.5)(11) and (3.5), C.R S.

Id. 8§ 24-72-302(4) (enphasis added).
CORA defines public records as foll ows:

all witings nade, nmintained, or kept by the state,
any agency, institution, a nonprofit corporation

i ncor porated pursuant to section 23-5-121(2), CR S.,
or political subdivision of the state, or that are
described in section 29-1-902, C.R S., and held by any
| ocal governnent-financed entity for use in the
exerci se of functions required or authorized by |aw or
adm nistrative rule or involving the receipt or

expendi ture of public funds.

ld. § 24-72-202(6)(a)(l) (enphasis added).
The | egi sl ature enunerated several considerations
underscoring the purposes for its CCIRA enactnent. “[T]he
mai nt enance, access and di ssem nati on, conpl eteness, accuracy,
and sealing of crimnal justice records are nmatters of statew de
concern . . . .” |1d. 8§ 24-72-301(1). The General Assenbly
enunerated not just “access and di ssem nation” but “sealing” of
crimnal justice records as “matters of statew de concern.”
This distinction between CORA and the CCIRA is further
hi ghl i ghted by the inclusion of an additional public policy
consideration in the CCIRA:

It is further declared to be the public policy of this
state that crimnal justice agencies shall maintain records

of official actions . . . and that such records shall be
open to inspection by any person and to chall enge by any
person in interest, . . . and that all other records of

crimnal justice agencies in this state may be open for
i nspection as provided in this part 3 or as otherw se
specifically provided by | aw.

11



ld. § 24-72-301(2). Accordingly, the |egislature has expressly
stated its intent that records of “official actions” shall be
open to the public for inspection, while “all other records of
crimnal justice agencies” may be open for inspection subject to
certain exceptions.

Finally, the |legislature established different procedures
when the custodi ans of public records and crimnal justice
records deny access to those records. |If the custodi an of
public records denies access and the requesting entity seeks a
court order directing the custodian to allow access, the
custodi an under CORA nust pay the requesting party’ s reasonable
costs and attorney fees unless the court determ nes that denial
of access was proper. |d. § 24-72-204(5). In contrast, if the
custodian of crimnal justice records denies access, it is only
required to pay the requesting party’'s reasonable costs and
attorney fees under the CCJRA if the court finds that the denia
was inproper and was arbitrary and capricious. 1d. § 24-72-
305(7). This additional restriction inposed on the requester of
crimnal justice records reinforces the legislative policy that
access to crimnal justice records is nore |[imted than access
to public records.

In reversing the court of appeals’ conclusion that CORA
applies to the recordings in this case, we also |ook to the

ci rcunst ances under which the General Assenbly enacted the CCIRA

12



in 1977, as we did in Denver Publishing, slip op. at 17, 18-25.

See § 2-4-203(1)(b), C.RS. (2005) (court mamy consider

ci rcunst ances under which the statute was enacted). The federal
governnment provided the initial inpetus for the CCJRA with
passage of the Crine Control Act of 1973. Crimnal Justice
Records Act: Hearing on H B. 1597 Before the House Judiciary
Comm ttee, 51st Gen. Assem of Colo. (1977) (statenent of Gary
Pond, Division of Crimnal Justice) (audio recording). The new
federal |law required state conpliance to receive federal funds;
conpliance in part required creation of a schene for nmanagi ng
and di ssem nating crimnal records information. |1d. Because
Col orado |l egislators did not believe the existing statutory
provi sions of CORA net the federal requirenent, id., they
enacted t he CCIRA.

I n adopting the CCIRA, the General Assenbly created the
separate “crimnal justice records” category, Crimnal Justice
Records Act, ch. 340, sec. 1, 8§ 24-72-302, 1977 Colo. Sess. Laws
1244, 1245, and excluded those records fromthe statutory
definition of CORA public records, ch. 340, sec. 2, 8§ 24-72-202,
1977 Colo. Sess. Laws 1244, 1250 (“[Public records] does not
include crimnal justice records which are subject to the
provisions of Part 3 of this article.”). The |egislature added
this separate Part Three to Article 72, Title 24, to address

crimnal justice records and records of official actions of

13



crimnal justice agencies. In doing so, the |egislature adopted
a definition of crimnal justice records that remains
substantially unchanged to the present, and placed the decision
whet her to disclose crimnal justice records within the sound
di scretion of the custodian, subject to certain exceptions.
Thus, if a crimnal justice entity is making, maintaining,
or keeping the record sought to be inspected, the Ceneral
Assenbly has provided that it is not a public record subject to
CORA. 8§ 24-72-202(6)(b)(l1), CRS. (2005). Rather, the
guestions to be answered are whether the record sought to be
inspected is a crimnal justice record under the CCIRA and, if
so, whether or not the Sheriff may allow its inspection.
Nevert hel ess, because CORA and the CCIRA are simlarly

constructed, we | ook to our analysis in Denver Publishing

for help in understanding the General Assenbly’s intent on
questions of the CCIRA's applicability. W also look to

our pre-Denver Publishing CORA decision in Wck

Communi cations Co. v. Montrose County Board of County

Comm ssioners, 81 P.3d 360 (Col o. 2003), for guidance.

C.
Burden of Denonstrating Capacity and Function
in which the Records are Held and Used

The entity requesting inspection of the itens has the
initial burden to show that they are likely “crimnal justice

records” under the terns of the act. See, e.g., Denver

14



Publishing, slip op. at 27. In what capacity the custodi an
makes, maintains, or keeps and uses the record is the linchpin
to this inquiry. “W hold that in cases where it is not clear
whet her the custodian holds a record in an individual or
official capacity, and thus whether the record is private or
public, the requesting party nmust nake a threshold show ng that
the docunent is likely a public record.” Wck, 81 P.3d at 364.
This threshold showing is not “overly burdensone.” 1d. “Were

the agency is the custodian of the records sought and the

records are ‘made, nmaintained, or kept’ in a public capacity,

the burden to show that the records are likely public records

has been nmet.” Denver Publishing, slip op. at 27 (enphasis

added) .

The burden then shifts to the custodian to show whet her the
items in contention “relate to the performance of public
functions.” |1d. at 27-28. The agency nust | ook to the content
of the records to resolve whether they relate to the performance
of public functions. [|d. Here there is no question that the

Sheriff holds the recordings in his official capacity.

D.
Sheriff’'s Public Capacity and Function

Under Col orado law, a sheriff is an officer of the county,
the head of a | aw enforcenment agency, and a peace officer.

88 30-10-501 to -523, 16-2.5-103, C R S. (2005). A fundanental

15



function of a peace officer and his or her crimnal |aw
enforcenent agency is to investigate crines. Consequently, a
peace officer may obtain a search warrant froma court upon
proper application, execution, and return. 1d. 88 16-3-301 to
-305. Once a peace officer obtains a search warrant, he or she
is authorized, in fact commanded, to “search the person,

prem ses, place, property, or thing described in the search
warrant and to seize property described or identified therein.”
1d. § 16-1-104(16).

A sheriff’s departnent is a “crimnal justice agency” under
the CCJRA. Id. 8§ 24-72-302(3) (including within the definition
of a “crimnal justice agency” any “law enforcenent authority
whi ch perfornms any activity directly relating to the detection
or investigation of crine”). A sheriff’'s departnent is the
“official custodian” of “crimnal justice records,” 8 24-72-
302(8), C RS (2005), that “are nmade, naintained, or kept
for use in the exercise of functions required or authorized by

law or admnistrative rule,” id. 8 24-72-302(4); see Johnson v.

Colo. Dep't of Corr., 972 P.2d 692, 694 (Colo. App. 1998).

In the case before us, seizure of the recordings was
denonstrably wthin the Sheriff’s public capacity and function
to investigate crinmes connected to the Col unbine killings and
the content of the recordings was relevant to that investigation

as evidence of how Eric Harris and Dyl an Kl ebol d pl anned and

16



carried out their crinmes and whether they were assisted by other
persons.? Instead of focusing on whether the Sheriff (a) was
using the recordings in its public capacity in the performance
of a public function, and (b) had the authority to allow or deny
public access to them under the provisions of the CCIRA the
district court assuned that subjecting seized private records to

the CCIJRA would require all seized private records to be nmade

2 The Sheriff’s Final Report, released May 15, 2000, addressed
the tapes as foll ows:

Harris and Kl ebold | eft behind vi deot apes
docunenting many of their plans, their activities and
their philosophies. One of the tapes was al nost two
hours long and taped on three separate occasions in
March 1999. The second tape, about 22 mnutes in
| ength, was shot on two separate occasions on April 11
and 12, 1999. The third tape, 40 mnutes | ong, was
taped on ei ght separate occasions fromearly Apri
1999 to the norning of April 20, 1999. Harris and
Kl ebol d taped a tour of Harris’s bedroom and showed
of f their weapons and bonbs. They recorded each ot her
conducting dress rehearsals and they taped the drive
in Harris's car to buy supplies needed for their
pl ans.

While talking to the canmera, Harris and Kl ebold
| aughed at how easy it was to make ot her people
beli eve what they wanted themto. They tal ked about
how “evol ved” they were and how t hey consi dered
t hensel ves to be “above human.” They said they were
going to be successful because they were going to die
and stressed that they had been planni ng the Col unbi ne
shootings for over eight nonths, before all the other
school shootings had occurred.

Kl ebold and Harris both tal ked on canera about
the rage and anger that had built up for years and
decl ared they woul d destroy the world if they coul d.
Harris asserted that, “There is nothing that anyone
coul d have done to prevent this. No one is to blane
except ne and Vodka.” He went on to say that their
actions were “a two nman war agai nst everyone el se.”

17



public on request, despite privacy interests involved. But, the
CCIRA is not nearly so preenptive of property and privacy
i nterests.

Had the trial court or any other court of |aw ruled that
t he recordings seized through the search warrant were obtai ned
illegally and ordered their return to the owner with no public
i nspection being allowed, they would not be crimnal justice
records that the Sheriff had the discretion to disclose under
section 24-72-305(1). Such a circunstance would trigger the
exception stated in section 24-72-305(1)(b), which prohibits
i nspection when “by order of any court.”

Here, Harris and Kl ebold sinply contend that private
records seized by a search warrant are not crimnal justice
records. Absent a court determ nation that the search warrant
was inproperly issued,® such a position is patently contrary to
| aw that allows the governnment to intrude upon a person’s
privacy and validly seize evidence of a crinme, though it be
private property, for investigation and/or prosecutori al

pur poses. See, e.g., People v. D.F., 933 P.2d 9, 16 (Col o.

1997) .

3 crimnal Procedure Rule 41(e) allows a person aggrieved by an
unl awful search and seizure to petition a district court for
return of the property, even before crimnal proceedi ngs have
begun. See, e.g., Search Warrant for 2045 Franklin v. Early,
709 P.2d 597, 599 (Colo. App. 1985).

18



As the Denver Publishing case instructs, slip op. at 16-17,

we nust determ ne whet her the custodi an was keepi ng the records
“for use in the exercise of functions required or authorized by
law or adm nistrative rule.” Despite argunents to us that the
Sheriff was nerely possessing the recordings pending their
return, the record in this case reveals that the Sheriff used
the content of the recordings in investigating the nurders,

bri ngi ng charges agai nst an individual who helped Eric Harris
and Dyl an Kl ebol d obtain the weapons they used in the crines,
and making its report to the public concerning the crines.

E
CCJRA Di sclosure Restrictions

Wil e we concl ude that the recordi ngs sought to be
inspected in this case are crimnal justice records because the
Sheriff validly obtained themand their content was relevant to
the crimnal investigation the Sheriff conducted, this does not
mean the Sheriff nust allow their inspection. To the contrary,
the CCIRA establishes procedures and criteria governing the
i nspection of crimnal justice records. |In enacting the CCIRA,
the General Assenbly was aware of the public responsibility the
| aw pl aces on crimnal justice agencies to investigate, report
on, and prosecute crimnal acts. It was also aware that privacy
interests and the need for investigative secrecy may dictate

non-di sclosure to the public of crimnal justice records at a

19



particul ar phase of the investigation or judicial proceeding, or
at all.

In enacting the CCIRA, the legislature created two
categories of docunents-records of official actions and cri m nal
justice records—and established disparate disclosure standards
for each. As with public records in CORA the legislature
mandat ed that records of official actions be disclosed if
requested. 8§ 24-72-303(1), CRS. (2005). The legislature did
not, however, mandate disclosure of crimnal justice records.
Rat her, it prohibited inspection of sonme crimnal justice
records while allow ng the custodian, exercising sound
di scretion, to permt inspection of other crimnal justice
records. 1d. 8§ 24-72-304(1), -305(1), -305(1.5).

Subsections 24-72-305(1)(a) and (b) prevent disclosure of
the record if inspection is contrary to any state statute or is
prohi bited by rules of this court or by the order of any court.
The rape shield statute is an exanple of a statute prohibiting
di scl osure during certain phases of the investigation and

crimnal justice proceedings, or at all. See People v. Bryant,

94 P.3d 624, 630-31 (Colo. 2004). An order suppressing
docunentary evidence of crimnal activity, prohibiting its use,
and requiring its return to the person fromwhomit was seized,
because of an unconstitutional search and seizure, is an exanple

of a court order that would not permt inspection of the record.
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See People v. Mason, 989 P.2d 757, 759 (Col o. 1999) (concerning

reasonabl e expectation of privacy in personal banking records).
In addition, the |egislature has regul ated the rel ease of
information related to sexual assault cases, 8§ 24-72-304(4),
C.RS. (2005), crimnal history records of volunteers and

enpl oyees of charitabl e organizations, id. § 24-72-305. 3,
crimnal history records of applicants in regul ated professions
or occupations, id. 8 24-72-305.4, and the results of chem cal

bi ol ogi cal substance testing to determ ne the genetic nmarkers,
id. 8 24-72-305(1.5). Also, the General Assenbly has provided a
means in the CCJRA to seal records. 1d. § 24-72-308.

Subj ect to the exceptions provided by |law, the CGeneral
Assenbly has consigned to the custodian of a crimnal justice
record the authority to exercise its sound discretion in
allowing or not allow ng inspection. 1d. 88 24-72-304(1),
-305(1). In granting such discretion, the | egislature intended
the custodian to consider and bal ance the public and private
interests relevant to the inspection request.

The legislature’ s preference for such a bal anci ng test
appears in the statutory provisions relating to sealing a
crimnal justice record. Where a “person in interest” has not
been convicted of the crinme charged, he or she may request that
the records of official action relating to the arrest be seal ed.

8§ 24-72-308(1), CRS. (2005). In such a case, the court
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hearing the petition nust bal ance “the harmto the privacy of
the petitioner or dangers of unwarranted adverse consequences to
the petitioner” against “the public interest in retaining the
records.” 1d. § 24-72-308(1)(c).

In People v. Bushu, 876 P.2d 106 (Colo. App. 1994), the

court of appeals reviewed the factors for a court to consider
when determ ning whether to seal a record as set forth in the
statutory provisions. These include “the severity of the
of fense, the tinme | apsed since the conviction, the subsequent
crimnal history of the petitioner, and the need for the
government agency to retain the records.” Id. at 107-08. The
court of appeals also | ooked to other factors courts have
consi dered in bal anci ng individual harmand the public interest.
These factors include

the strength of the governnent's case agai nst the

petitioner; the petitioner's age and enpl oynent

hi story; the specific adverse consequences the

petitioner may suffer if the records are not seal ed,

for exanple, the social stigma involved in an arrest

record, the likelihood of increased police scrutiny in

| ater investigations, the use of records by judges in

maki ng deci sions regardi ng sentencing, granting bail,

or rel ease pending appeal, and the effect of an arrest
record in seeking enploynent.

Id. at 108.
Al though the legislature did not specifically establish a
bal ancing test in the CCIRA discretionary provisions for

considering release of a crimnal justice record for public
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i nspection or not, such a test inheres in the statutory grant of
di scretion itself and in the careful manner by which the General
Assenbly has structured the CCIJRA s di sclosure and non-
di scl osure provi sions.

If the content of a private record seized from an
i ndividual is not relevant to performance of the crim nal
justice agency’s public function, it is not subject to
i nspection.* However, if the record is relevant to the agency’s
public function and the agency obtained the record in its public
capacity, and no statute or court order prohibits inspection,
t he custodi an nay consider releasing the record in response to
an inspection request. Concerns about allow ng inspection of
sei zed private records are properly addressed when the party
resisting inspection and the party requesting inspection air
their interests wwth the custodian. To acconplish this, and
because sei zed records are private property even when they are
properly used for public purposes, the custodian nust notify the

owner of the seized records of the inspection request before

* I'n Denver Publishing, we held that private records do not
becone public records sinply because the agency’ s public report
referred to them 121 P.3d at 201 n.10. |In the case before us,
the public capacity and performance criteria of Denver
Publ i shing are net. W recognize that the owner of a private
record validly seized has standing to contest the public

i nspection of that record, whether or not he or she would have
standing to file a notion for sealing under section 24-72-
308(1).
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maki ng the statutory determ nation assigned to it.

In making this statutory determ nation, the custodian takes
into account and bal ances the pertinent factors, which include
the privacy interests of individuals who may be inpacted by a
decision to allow inspection; the agency’'s interest in keeping
confidential information confidential; the agency’s interest in
pursui ng ongoi ng i nvestigations w thout conprom sing them the
public purpose to be served in allow ng inspection; and any
ot her pertinent consideration relevant to the circunstances of
the particular request. A decision to allow or not allow
i nspection of the record is subject to judicial review under an
abuse of discretion standard. See Bushu, 876 P.2d at 107.

Because the Sheriff in its public capacity validly obtained
and used the recordings in performance of its public function to
i nvestigate the comm ssion of crimes at Col unbi ne Hi gh School by
Eric Harris and Dyl an Kl ebold, we hold that they are crim nal
justice records subject to the CCIJRA s inspection provisions.

[T,

Accordingly, we reverse the judgnment of the court of
appeals and remand this case with directions for the district
court to order the Sheriff to determ ne under the CCIRA whet her

or not to allow the Denver Post’s inspection request.
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