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In this post-dissolution proceedi ng between M chelle A
Ci esluk (Mdther) and Christopher J. C esluk (Father), Mother
seeks review of the court of appeals’ decision affirmng the
trial court’s order denying her notion to nodify parenting tine
pursuant to section 14-10-129, C R S. (2004). The Suprene Court
reverses and renands.

Section 14-10-129, as anended, elimnates the three-part

test set forth in In re Marriage of Francis, 919 P.2d 776, 784-85

(Col 0. 1996), including the presunption in favor of the majority
time parent who is seeking to relocate. Instead, both parents
share equally the burden of denonstrating what is in the child s
best interests. Utimtely, it is incunbent upon the trial court
to consider all of the relevant factors under subsection 14-10-
129(2)(c) and to decide what arrangenent will serve the child s

best interests.
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In this case, the trial court commtted an abuse of
di scretion under section 14-10-129(2)(c) where it prematurely
concluded that it would be in the child s best interests to
remain in close proximty to both parents. The effect of this
conclusion was to create a presunption in Father’s favor contrary
to the legislative intent of subsection 14-10-129(2)(c).

Accordingly, the court of appeals’ decision is reversed and
remanded with instructions to return the case to the trial court

for proceedi ngs consistent with this opinion.



SUPREME COURT, STATE OF COLORADO
Two East 14'" Avenue
Denver, Col orado 80203

Certiorari to the Colorado Court of Appeals
Court of Appeals Case No. 03CA2047

Case No. 04SC555

In Re the Marriage of:
Petitioner:

M CHELLE A. Cl ESLUK,
and

Respondent :

CHRI STOPHER J. CI ESLUK

JUDGVENT REVERSED AND CASE REMANDED

EN BANC
JUNE 6, 2005

Anne Whalen GII, PC
Anne VWalen G|
Castl e Rock, Col orado

Attorney for Mchelle A G esluk
W | oughby Law Firm LLC
Kinmberly R WI | oughby
Al i sa Campbel |

Denver, Col orado

Attorneys for Christopher J. G esluk

JUSTI CE RICE delivered the Opinion of the Court.




In this post-dissolution proceedi ng between Mchelle A
Ci esluk (Mdther) and Christopher J. C esluk (Father), Mother
appeals the trial court order denying her notion to nodify
parenting tinme pursuant to section 14-10-129, C R S. (2004). W
hol d that section 14-10-129, as anmended, elim nates the three-

part test set forth in In re Marriage of Francis, 919 P.2d 776,

784-85 (Col 0. 1996), including the presunption in favor of the
majority time parent who is seeking to relocate. Instead, both
parents share equally the burden of denonstrating what is in the
child s best interests. Utimately, it is incunbent upon the
trial court to consider all of the relevant factors under
subsection 14-10-129(2)(c) and to deci de what arrangenment wl |
serve the child s best interests.

In light of this conclusion, we hold that the trial court
abused its discretion because it inproperly created a
presunption in favor of Father in applying section 14-10-129 to
the facts of this case. Accordingly, we reverse the court of
appeal s’ holding and remand with instructions to return the case
to the trial court for proceedings consistent with this opinion.

| . Facts and Procedural History

Mot her and Father nmet and married in Nebraska in 1995. One
child, Connor, was born to themon February 27, 1997. In
Sept enber 2002, the parties amcably divorced. Pursuant to the

separation agreenent incorporated into the decree of



di ssolution, Mdther is the primary residential parent for school
residency and other legal residential requirenents; Father has
parenting time on two weekends and two weekday eveni ngs per
month. Mot her and Fat her have joint parental responsibility and
deci si on- maki ng authority.

I n February 2003, Mdther, a Sprint enployee for seven
years, was laid off as a result of Sprint’s workforce reduction
in Colorado. She sought alternative enploynent in Col orado and
in Arizona, where her father, brother, sister-in-law, and nephew
reside. Though she was unable to find a conparable job in
Col orado, Sprint interviewed her for a position in Arizona.
However, Sprint refused to extend her an offer until she
commtted to relocating to Arizona.

Consequently, in March 2003, Mdther filed a notion to
modi fy parenting tinme! pursuant to section 14-10-129 to all ow her
to relocate to Arizona with Connor. Mther included wth her
notion a proposed parenting tinme schedul e giving Father four
unschedul ed visits per year wwth thirty days notice, one week at

Christmas, two weeks during the sumrer, and one week at spring

! Though Mother entitled the notion “Mdtion to Relocate with
Child pursuant to CR S. 14-10-129(1)(a)(l,I1),” the notion was
the procedural and practical equivalent of a notion to nodify
parenting tine.



break.? Mther proposed to pay half the airfare costs associ ated
with these visits. Wen Mther and Father were unable to agree
on these terns, Father opposed the notion and noved for the

appoi ntnent of a special advocate to determ ne Connor’s best

i nterests.

The speci al advocate nmet with both parties together and

individually, visited both parties at their respective hones,
and nmet individually with Connor. She also interviewed the
parties’ respective friends and extended famly, as well as
Connor’s teachers and principal. Based on her observations, she
prepared a report using the factors in subsection 14-10-
129(2)(c) to determ ne Connor’s best interests. In her
anal ysis, she concluded that, as a result of the rel ocation,
Fat her’s presence in Connor’s |ife would be greatly reduced and
t hat such reduction woul d have a negative inpact on Connor. As
a result, she recommended that it was in Connor’s best interests
to stay in close proximty to both Mther and Father.

At the subsequent hearing to nodify parenting tine, at

whi ch Mot her, Father, and the special advocate testified, the

2 At the subsequent hearing to nodify parenting time, Mother
subm tted a new proposed parenting tinme schedul e giving Father
two overnights per nonth, one week at Christmas, one week at
spring break, and four weeks during the summer, not including

t hree day weekends such as President’s day, Menorial Day, Labor
Day, and conferences for school. This anmounts to sixty-siXx
overnights; significantly less than the 114 overni ghts Fat her
has under the current parenting tinme schedul e.



trial court first held that section 14-10-129 elimnates the
three-part test set forth in Francis, including the presunption
in favor of the majority tinme parent who is seeking to rel ocate.
Instead, the trial court held that it was required to determ ne
whet her nodi fication of parenting tinme is in the best interests
of the child, taking into account all relevant factors in
subsection 14-10-129(2)(c).

In applying this standard, the trial court adopted the
speci al advocate’s analysis, incorporated her recommendation
into its order, and denied Mdther’s notion to nodify parenting
time, holding that “parenthood results in sone sacrifice and it
is better off for parents to remain in close proximty.” 1In
making this determnation, the trial court gave substanti al
wei ght to the inpact of the nove on Connor’s relationship with
Father and to Mother’'s failure to establish how the nove woul d
“enhance” Connor. Mbdther appeal ed.

In In re Marriage of C esluk, 100 P.3d 527, 530 (Colo. App.

2004), the court of appeals affirnmed the trial court order in
its entirety, holding that the | egislature intended section 14-
10-129 to overrule Francis and to elimnate the presunption
favoring a najority time parent. The court of appeals further
held that the trial court did not abuse its discretion in giving

substantial weight to the inpact of Mdther’s relocation on



Connor’s relationship with Father. In re Marriage of G esl uk,

100 P.3d at 530.

On certiorari, Mther contends that the trial court
m sapplied section 14-10-129 in determning that it was not in
Connor’s best interests to nodify parenting time. First, Mther
argues that the trial court wongly interpreted section 14-10-
129 to elimnate the presunption in favor of the majority tine

parent articulated in In re Marriage of Francis. As a

corollary, Mdther argues that if section 14-10-129, as anended,
di scourages her fromrelocating, it unconstitutionally infringes
upon her right to travel.

Mot her next argues that the trial court abused its
discretion in applying the statutory factors contained in
subsection 14-10-129(2)(c) to the facts of this case.
Specifically, Mther contends that the trial court (1)
inproperly required her to show that the nodification of
parenting time would “enhance” Connor and (2) inproperly relied

upon a Journal of Fam |y Psychol ogy article in concluding that

“It is better off for parents to remain in close proximty.”

Mot her asserts that the effect of this abuse of discretion was

to create an unconstitutional presunption in favor of Father and

an i nsurnountable burden for majority tinme parents to overcone.
We hold that the trial court properly concl uded that

section 14-10-129 elimnates the Francis test, including the



presunption in favor of the majority time parent. However, we
conclude that the trial court abused its discretion in applying
section 14-10-129 to the facts of this case, and that such abuse
of discretion unconstitutionally infringed upon Mther’s right
to travel. Accordingly, we remand to the trial court for
proceedi ngs consistent with this opinion.
1. Section 14-10-129 and the Francis Test

We first address whether the three-part test articulated in
Francis remains viable in light of the General Assenbly’s recent
amendnents to section 14-10-129. Mther argues that section 14-
10- 129, as anended, sinply nodifies the best interests analysis
set forth in Francis, but does not affect the presunption in
favor of the majority tinme parent in relocation cases.®> W
di sagree and concl ude that section 14-10-129 elim nates the

Francis test.

® The terms “majority tine parent” and “mnority time parent”
have no legal significance. W use themnerely to reflect that
Mot her, not Father, is “the parent with whomthe child resides a
majority of the time” pursuant to subsections 14-10-

129(1)(b)(I1), (2)(c).



A. The Francis Test

In Francis, we established a three-part test to determ ne
whet her a sol e residential custodian’ s* proposed nove was in the
best interests of the child. 919 P.2d at 784-85. First, a
custodial parent had to present a prinma facie case show ng that
there was a sensible reason for the nove. I|d. Once the
custodi al parent had presented a prima facie case, a presunption
in favor of allowing the child to nove wth the custodial parent
arose; the burden then shifted to the non-custodial parent to
show that the nove was not in the child s best interests.®> The
non-custodi al parent could establish that the nove was not in

the child s best interests and overcone the presunption by

4 As of February 1, 1999, the term “custody” in Col orado’ s

Uni form Di ssol ution of Marriage Act has been replaced with the
term “parental responsibilities.” § 14-10-103(4), C R S.
(2004). The term*“parental responsibilities” includes two
separate | egal concepts: parenting tinme and deci si on-nmaki ng
responsibility. See 8§ 14-10-124(1.5), C R S. (2004). A court
is required to allocate parental responsibilities, including
parenting time and deci sion-nmaking responsibility, in accordance
with the best interests of the child. § 14-10-124(1.5). Thus,
the term “sole residential custodian” is no |onger viable and
has no neaning in the context of this case. As explained in the
facts, Mdther has twice as nmuch parenting tinme as Father, and
Mot her and Fat her have joint parental and deci si on- maki ng
responsibilities. Mther is referred to as the primry
residential parent for purposes of school residency; however
this termis not the |egal equivalent of a sole residential
cust odi an.

> W noted that “[s]uch presunption is necessarily weakened to
t he extent parents share both residential and |egal custody and
we decline here to resolve the issue of how renoval should be
eval uated in a circunstance in which both parents truly share
joint residential custody.” Francis, 919 P.2d at 785.




showi ng that one of three factors had been net; nanely, that (1)
the custodi al parent had consented to the nodification of
custody to the non-custodial parent; (2) the child had been
integrated into the non-custodial parent’s famly wth the
custodial parent’s consent; or (3) the child s present
envi ronment endangered his physical health or significantly
i npai red his enotional devel opnent (“the endanger nent
standard”). Id. at 785. |f no credible evidence of
endanger nent exi sted, the non-custodial parent alternatively
coul d overcone the presunption by establishing by a
preponder ance of evidence that the negative inpact of the nove
cunmul ativel y outwei ghed the advantages of remaining with the
primary caregiver. |1d.
B. Anended Section 14-10-129

In response to dissatisfaction wwth the Francis test, the
CGeneral Assenbly amended section 14-10-129, effective Septenber
1, 2001, to set forth a new procedure for determ ning whether
nodi fication of a parenting tinme order due to a mpjority tinme
parent’s relocation is in a child s best interests. See ch.
222, sec. 1, 8§ 14-10-129, 2001 Col o. Sess. Laws 761, 761-763;
see al so Audi o Tape: Hearing on S.B. 01-029 Before the Senate
Judiciary Comm, 63d Gen. Assem, 1st Reg. Sess. (Colo. Feb. 12,
2001)(on file with Colorado State Archives)(hereinafter Feb. 12

Hearing) (statenents of Senator Gordon, Chairman, Senate



Judiciary Conmttee; Beth Henson, famly |law attorney; Dr. Bill
Austin, licensed Col orado psychol ogist in consultation with

Col orado Interdisciplinary Committee on Children and Famly; and
Frances Fontana, President, Colorado State Interdisciplinary
Comm ttee).

The new | egi sl ative schene retai ned the | anguage
set forth in subsection 14-10-129(2), which provides that:

“the court shall not nodify a prior order concerning

parenting tinme that substantially changes the

parenting tinme as well as changes the party with whom

the child resides a majority of the time unless it

finds . . . that a change has occurred in the

ci rcunstances of the child or the party with whomthe

child resides the majority of the tinme .

In addition, the General Assenbly retained the |anguage in
subsection 14-10-129(2) which requires that any
nodi fication be in the best interests of the child.

The General Assenbly also chose to preserve the | anguage of
subsection 14-10-129(2) which provides that the court shal
retain the parenting tinme schedule established in the prior
decree unless there is an agreenment between the parties to
modi fy,® there is consent to allowthe child to be integrated

7

into the famly of the noving party,’ or the child s present

envi ronment i s dangerous.?®

6§ 14-10-129(2)(a).
7§ 14-10-129(2) (b).
8§ 14-10-129(2)(d).



The CGeneral Assenbly, however, elected to add a fourth
situation in which a nodification of an existing parenting tine
schedule is permtted, nanely when a majority tinme parent
intends to relocate with the child to a different geographi cal
area.® § 14-10-129(2)(c). Thus, in the |anguage of the statute,
if amjority tine parent “is intending to relocate with the
child,” a “change has occurred in the circunstances of the child
or the party wwth whomthe child resides the magjority of the
tinme” sufficient to cause the court to consider nodifying a
prior order concerning parenting tinme. § 14-10-129(2).

However, before a court may allow a majority tinme parent to
relocate with the child, the new statutory |anguage in
subsection 14-10-129(2)(c) dictates that the court shal

consi der twenty-one relevant factors, including eleven factors

® “The party with whomthe child resides a majority of the

time is intending to relocate with the child to a residence that
substantially changes the geographical ties between the child
and the other party.” 8 14-10-129(2)(c).

10



listed in subsection 14-10-124(1.5)(a), C.R'S. (2004),'° and

10 Subsection 14-10-124(1.5)(a) codifies the best interests of
the child standard. The factors listed are:

(1)
(1)

(111)

(V)
(V)

(V1)

(VI1)

(MII1)

(1X)

(X)

(XI)

The wi shes of the child s parents as to parenting tine;
The wi shes of the child if he or she is sufficiently
mature to express reasoned and i ndependent preferences as
to the parenting tinme schedul g;

The interaction and interrelationship of the child with
his or her parents, his or her siblings, and any other
person who may significantly affect the child s best

i nterests;

The child s adjustnent to his or her hone, school, and
comuni ty;

The nental and physical health of all individuals

i nvol ved, except that a disability alone shall not be a
basis to deny or restrict parenting tine;

The ability of the parties to encourage the sharing of

| ove, affection, and contact between the child and the
ot her party;

Whet her the past pattern of involvenent of the parties
with the child reflects a system of values, tine

comm tment, and nutual support;

The physical proximty of the parties to each other as
this relates to the practical considerations of parenting
tinme;

Whet her one of the parties has been a perpetrator of
child abuse or neglect under section 18-6-401, C R S. or
under the |aw of any state, which factor shall be
supported by credi bl e evidence;

Whet her one of the parties has been a perpetrator of
spouse abuse as defined in subsection (4) of this
section, which factor shall be supported by credible

evi dence;

The ability of each party to place the needs of the child
ahead of his or her own needs.

11



nine'' entirely new factors specifically tailored to nodification
proceedi ngs arising out of a majority tine parent’s desire to
relocate. § 14-10-129(2)(c)(1)—(1X).*?

C. Section 14-10-129 Elimnates the Francis Presunption

We now address whether the presunption set forth in Francis
survived these anmendnents to section 14-10-129. As is apparent
fromthe above analysis of the statute before and after Francis,
the General Assenbly has created a new net hodol ogy by which
courts are to evaluate relocation cases. See 8 14-10-129(2)(c).

This statutory schene elimnates the Francis presunption in

1 The factors listed in subsection 14-10-129(2)(c) are:
(I') The reasons why the party wishes to relocate with the
chil d;
(I'1) The reasons why the opposing party is objecting to the
proposed rel ocati on;
(I1r)y The history and quality of each party’' s relationship with
the child since any previous parenting tine order;
(I'V)  The educational opportunities for the child at the
existing location and at the proposed new | ocati on;
(V) The presence or absence of extended famly at the
existing location and at the proposed new | ocati on;
(VI) Any advantages of the child remaining with the primry

caregi ver;
(VIl) The anticipated inpact of the nove on the child;
(VIT1) \Whether the court will be able to fashion a reasonable

parenting tinme schedule if the change requested is
permtted; and
(I'X) Any other relevant factors bearing on the best interests
of the child.
12 The endangernent statute enunciated in part three of the
Francis test and listed as a factor in the current statute no
| onger applies when a mpjority time parent seeks to relocate. 8§
14-10-129(1) (b) (I'1).

12



favor of the majority tinme parent and substitutes in its place a
specific factual analysis designed to aid the trial court in
determ ni ng whet her nodification of parenting tinme in relocation
cases is in the child s best interests. See 8§ 14-10-129(c)(l)-
(1X): § 14-10-124(1.5).

Interpretation of a statute is a question of |aw that we

review de novo. E.g., United Airlines, Inc. v. Indus. Caim

Appeals Ofice, 993 P.2d 1152, 1157 (Colo. 2000). |In construing

a statute, we strive to give effect to the intent of the
| egi sl ature and adopt the statutory construction that best
ef fectuates the purposes of the |egislative schene, |ooking

first to the plain | anguage of the statute. E.g., People v.

Yascavage, 101 P.3d 1090, 1093 (Col o. 2004).

Here, the General Assenbly’s intent to elimnate the
Francis presunption is readily apparent on the face of the
statute. Though we need not | ook beyond the plain | anguage of
the statute, we nonetheless note that this reading of the
statute is equally consistent with the legislative history of
the statute, which indicates that |egislators proposed the
amendnments in an effort to elimnate the Francis test. See Feb.
12 Hearing (statenments of Senator Gordon, Beth Henson, Bil
Austin, and Frances Fontana). For exanple, Senator Gordon,
Chairman of the Senate Judiciary Commttee and the bill’s

sponsor, opined that the Francis standard was sinply too

13



difficult for non-custodial parents to neet, stating that “what
this bill is doing is changing the proof, the burden of proof in
terms of who has to prove that the nove is appropriate and by
what |evel of proof.” Feb. 12 Hearing.

Mot her’s argunents to the contrary are unpersuasive.
Mot her first argues that anmended section 14-10-129 sinply
codifies the Francis analysis. As support for this argunent,
Mot her notes that the list of factors in subsection 14-10-

129(2)(c) parallels those laid out in Francis. See 919 P.2d at

785.%  This argument is not accurate. The General Assenbly
codified three of the Francis factors® into subsection 14-10-
129(2)(c), but did not incorporate the factor requiring a parent
to show that “the proposed nove will enhance the quality of life

for the child.”

13 W held that when determ ning whet her the di sadvant ages of
novi ng are great enough to outwei gh the advantages of staying
with the sane parent, “the trial court may consider: 1) whether
there is a reasonable |ikelihood the proposed nove w ||l enhance
the quality of life for the child and the custodi al parent,
including the short and long termeffects of the nove on the
custodial parent’s ability to support the child; 2) whether the
court is able to fashion a reasonable visitation schedule for
the non-custodial parent after the nove and the extent of the
non-custodi al parent’s involvenent with the children at the old
| ocation; 3) whether there is a support systemof famly or
friends, either at the new or old | ocation; and 4) educati onal
opportunities for the children at the new and old | ocations.”
Francis, 919 P.2d at 785. W held that if the cumul ative wei ght
of these factors together with others the trial court may find
rel evant outwei ghs the presunption favoring the custodi al
parent, then the renoval petition should be denied. Id.

14 See § 14-10-129(2)(c)(1V), (V), (MI1).

14



Even still, the approved use of three of the four Francis
factors in relocation cases has no effect on the plain | anguage
of the statute, which replaces the presunption in favor of the
majority time parent with a liberal fact-driven analysis.

Mot her al so argues that our holding is contrary to the

court of appeals’ decision in In re Marriage of Donovan, 36 P.3d

207, 210 (Col o. App. 2001), which upheld application of the
Francis test in a relocation case even after the legislature
anended section 14-10-129. Al though this Court is not bound by
court of appeals’ decisions, we note that the court of appeals

inln re Marriage of Donovan did not address section 14-10-129

because the parties in that case filed the notion to relocate in
the year 2000. See 36 P.3d at 208. Anended section 14-10-129
di d not becone effective until Septenber 1, 2001, and only
applies to relocation notions filed after that date. See ch.
222, sec. 2, 8 14-10-129, 2001 Colo. Sess. Laws 761, 763 (“The
provisions of this act shall apply to all notions concerning
nodi fication of parenting tinme filed on or after the applicable
effective date of this act.”). Accordingly, the court of

appeal s decided In re Marriage of Donovan under Francis, the

pre- anmendnent schene. See In re Marriage of Donovan, 36 P.3d at

209-10. As a result, our conclusion is not contrary to the

holding in In re Marriage of Donovan.

15



I n conclusion, in anmendi ng section 14-10-129, the General
Assenbly intended to elimnate the Francis test in relocation
cases, including the presunption in favor of the ngjority tine
parent seeking to rel ocate.

I11. Balancing the Interests of the Parents and the Child
under Anended Section 14-10-129.

Havi ng determ ned that the Francis presunption in favor of
the majority tinme parent no | onger applies in relocation cases,
we turn next to Mother’s alternative argunment, nanely that
section 14-10-129, absent a presunption in favor of allow ng her
to nove, discourages her fromrelocating, and unconstitutionally
i nfringes upon her right to travel.

It is well established that a citizen has the right to

travel between states. See, e.g., Shapiro v. Thonpson, 394 U. S.

618, 629-31 (1969) overrul ed on other grounds by Edel man v.

Jordan, 415 U.S. 651, 671 (1974). This right enconpasses the
right to “mgrate, resettle, find a new job, and start a new
life.” 1d. at 629. “[I]t makes no difference that the parent
who wi shes to relocate is not prohibited outright from doing so;
a legal rule that operates to chill the exercise of the right,
absent a sufficient state interest to do so, is as inpermssible
as one that bans exercise of the right altogether.” Jaramllo

v. Jaram|lo, 823 P.2d 299, 306 (N.M 1991)(citing Shapiro, 394

U S at 631). Here, though section 14-10-129 does not prohibit

16



outright a magjority tine parent fromrelocating, it chills the
exercise of that parent’s right to travel because, in seeking to
rel ocate, that parent risks losing majority parent status with
respect to the mnor child.

However, a majority tine parent’s right to travel is not
the sole constitutional right at issue in relocation cases. In
addition, a mnority tinme parent has an equally inportant
constitutional right to the care and control of the child. See

Troxel v. Ganville, 530 U.S. 57, 65 (2000)(“The liberty

interest at issue in this case—the interest of parents in the
care, custody, and control of their children—+s perhaps the
ol dest of the fundanental liberty interests recognized by this

Court.”); Santosky v. Kraner, 455 U. S. 745, 754

(1982) (di scussing “[t]he fundanmental |iberty interest of natural
parents in the care, custody, and managenent of their child”);

Prince v. Massachusetts, 321 U S. 158, 166 (1944)(“It is

cardinal with us that the custody, care and nurture of the child
reside first in the parents, whose primary function and freedom
i nclude preparation for obligations the state can neither supply
nor hinder.”).

Though consi deration of the parents’ conpeting
constitutional interests is inportant in relocation cases, the
conflict is not sinply between the parents’ needs and desires.

See Baures v. Lews, 770 A 2d 214, 229 (N.J. 2001). Rather, the

17



issue in relocation cases is the extent to which the parents’
needs and desires are intertwined with the child s best
interests. See id. Thus, relocation disputes present courts

wi th a unique challenge: to pronote the best interests of the
child while affording protection equally between a majority tine
parent’s right to travel and a mnority tinme parent’s right to
parent .

A. Bal ancing The Right To Travel, The R ght To Parent, and
the Best Interests of the Child

The interplay of a parent’s right to travel and a parent’s
right to the care and control of his or her child in the context
of a best interests analysis is a matter of first inpression for
this Court. However, as discussed below, we find the decisions
of other courts that have encountered this issue to be
instructive, including those of our own court of appeals. See

In re Marriage of Gaham & Swim No. 03-1922, 2005 W. 774412, at

*3-4 (Colo. App. Apr. 7, 2005); LaChappelle v. Mtten, 607

N.W2d 151 (Mnn. Ct. App. 2000); Vatt v. Watt, 971 P.2d 608

(Wo. 1999); Jaramllo v. Jaramllo, 823 P.2d 299 (N M 1991).

Though nost courts that have considered this question have
acknow edged that the right to travel is inplicated when a

child s magjority tine parent seeks to renove the child fromthe

18



state, ® these courts cannot agree on how to bal ance the right to
travel wwth the rights of the mnority tinme parent in a best
interests of the child analysis. Instead, three distinct
approaches have devel oped. The first, Womng's, elevates the
rel ocating parent’s right to travel over the other conpeting
interests. See Watt, 971 P.2d at 615-16. The second approach,
adopted in Mnnesota, elimnates the need to bal ance the

parents’ conpeting constitutional rights in favor of elevating
the child's welfare to a conpelling state interest. See

LaChappel l e, 607 N.W2d at 163-64. The third approach, New

Mexico’s, treats all the conpeting interests as equal, hol ding
that both parents’ constitutional interests, as well as the best
interests of the child, will be best protected if each parent
shares equally in the burden of denonstrating how the child s
best interests will be inpacted by the proposed relocation. See

Jaram |l lo, 823 P.2d at 307-09.

15 Some courts have held that renoval cases do not inplicate a
parent’s right to travel because renoval statutes do not
prohibit outright a parent’s right to travel, but rather
prohibit only a parent’s right to travel with a child. See,
e.g., Lenz v. Lenz, 40 S.W3d 111, 118 n.3 (Tex. App. 2000)
rev’d on other grounds by Lenz v. Lenz, 79 S.W3d 10 (Tex.
2002). However, as we observed above, “a legal rule that

operates to chill the exercise of the right, absent a sufficient
state interest to do so, is as inpermssible as one that bans
exercise of the right altogether.” Jaramllo, 823 P.2d at 306.
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1. Womng s Approach — Right to Travel is Absolute

The Wom ng Suprene Court’s decision in Watt represents one
approach to this problem 971 P.2d at 615-16. Pursuant to
Wom ng state |law, a parent seeking a nodification of custody
has the burden of establishing that “a material and substanti al
change in circunstances [has] occurred, follow ng the entry of
the initial divorce decree, which outweigh[s] societal interest
in supporting the doctrine of res judicata.” |1d. at 613. In
deference to the custodial parent’s right to travel, the court
in Watt held that this burden could not be net nmerely by proving
rel ocation of the custodial parent. Id. at 616. |In reaching
this conclusion, the court placed a higher priority on the
constitutional right to travel than other states:

The constitutional question posed is whether the
rights of a parent and the duty of the courts to

adj udi cate custody serve as a premse for restricting
or inhibiting the freedomto travel of a citizen of
the State of Wom ng and of the United States of
Amrerica. W hold this to be inpossible. The right of
travel enjoyed by a citizen carries with it the right
of a custodial parent to have the children nove with
that parent. This right is not to be deni ed,

i npai red, or disparaged unless clear evidence before
the court denonstrates another substantial and

mat eri al change of circunstance and establishes the
detrinmental effect of the nove upon the children
Wiile relocation certainly may be stressful to a
child, the normal anxieties of a change of residence
and the inherent difficulties that the increase in
geogr aphi cal di stance between parents inposes are not
considered to be ‘detrinental’ factors.

Id. at 615-16 (citations omtted).
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This approach is no different in practice than the approach
in Francis that we now reject because it effects a presunption
in favor of a custodial parent seeking to rel ocate.

Furthernore, it is contrary to Colorado’s preferred state policy
enphasi zing a fact-driven approach in relocation cases. See §
14-10-129(2)(c). Finally, it ignores the rights of the mnority
time parent. For these reasons, we decline to adopt this
approach i n Col orado.

2. Mnnesota's Approach —Best Interests of Child is a
Compel ling State Interest; Therefore, No Need to Bal ance
Conmpeti ng Constitutional R ghts of Parents

Anot her approach to this problemis to elevate the child' s
wel fare to a conpelling state interest, thereby obviating the

need to bal ance the parents’ conpeting constitutional rights.

LaChappel l e, 607 N.W2d at 163. In adopting this approach, the

M nnesota court of appeals in LaChappelle recogni zed that the

right to travel is qualified, and the deprivation thereof
justified, where the state acts to pronote a conpelling state
interest. 1d. at 163-64. Because the court deened the
pronotion of a child's welfare to be a conpelling state
interest, the child s best interests effectively subjugated the
relocating parent’s right to travel. Id. at 164.

The United States Suprene Court frequently has enphasi zed
the stringent nature of the conpelling interest test, holding

that “if ‘conpelling interest’ really neans what it says (and
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watering it dowmn . . . would subvert its rigor in the other
fields where it is applied), many laws will not neet the test.”

Enpl oynent Div., Dep’t of Human Res. of Or. v. Smith, 494 U. S.

872, 888 (1990). The Suprene Court also has stressed that “in

this highly sensitive constitutional area ‘[o]Jnly the gravest

abuses, endangering paranount interests, give occasion for

permssible limtation [of fundanental rights].’” Sherbert v.

Verner, 374 U. S. 398, 406 (1963) (enphasi s added) (quoti ng Thomas

v. Collins, 323 U S. 516, 530 (1945)); see also Wsconsin v.

Yoder, 406 U.S. 205, 215 (1972)(“[Qnly those interests of the
hi ghest order and not those otherw se served can overbal ance
legitimate clains to the free exercise of religion.”).

I n heedi ng these cautionary instructions fromthe Suprene
Court, many state courts have held that “[s]hort of preventing
harmto the child, the standard of ‘best interest of the child
is insufficient to serve as a conpelling state interest

overruling a parent’s fundanental rights.” |In re Parentage of

CAMA , 109 P.3d 405, 410 (Wash. 2005)(quoting In re Custody

of Smith, 969 P.2d 21, 30 (Wash. 1998)); see al so Ri deout V.

R endeau, 761 A.2d 291, 297 (Me. 2000)(citing Troxel, 530 U.S.
at 68-69)(holding that the best interests of the child standard,
standing alone, is insufficient for determ ning when the state
may i ntervene in the decision-nmaking of conpetent parents with

respect to a third party’s request for visitation with the
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children); Mzrahi v. Cannon, 867 A 2d 490, 497 (N.J. Super.

App. Div. 2005)(hol ding that absent threatening harmto a
child s welfare, the state lacks a sufficiently conpelling
justification for infringing on the fundanental right of parents
to raise their children as they see fit).

Despite this stringent standard, the M nnesota court of

appeal s in LaChappelle relied on earlier Mnnesota deci sions

which held only that the “the paranmount nature of a child s best

interests is a principle that has been part of Mnnesota child

wel fare law for at least 100 years.” Inre Wlfare of MP., 542

NWw2d 71, 74 (Mnn. C. App. 1996) (enphasis added)(citing In re

Welfare of J.J.B., 390 NNW2d 274, 279 (M nn. 1986), which noted

that the best interests doctrine “has |ong been recogni zed as
the comon thread in cases determning . . . the circunstances
in which children are required to live” and adopted the best
interests doctrine “as a paranount consideration” in term nation

of parental rights cases), overruled in part on other grounds by

Inre Wlfare of J.M, 574 NW2d 717, 722-24 (M nn. 1998).

In addition, the Mnnesota court of appeals relied on
M nnesota case |law, which allowed it to consider the “paranmount
guestion” of the child s best interests without reference to

M nnesota’s statutes on child custody. LaChappelle, 607 N W 2d

at 163 (citing State ex rel. Flint v. Flint, 65 NW 272, 272

(1895) for the proposition that “in a custody dispute, in spite
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of other considerations, including application of statutory |aw,

‘[t] he paranount question was . . . what would be nost for the
benefit of the infant’”(enphasis added)). ®

CGting the holding in LaChappelle, our court of appeals

adopted this approach in In re Marriage of G aham & Swim 2005

WL 774412, at *3-4, holding that “a parent’s right to travel
yields to the state’s conpelling interest in protecting a child
t hrough application of the best interests standard.”

We decline to adopt this approach in Colorado.'” First, in
t he absence of denobnstrated harmto the child, the best

interests of the child standard is insufficient to serve as a

®* The M nnesota court of appeals also relied on the |daho court
of appeals’ opinion in Ziegler v. Ziegler, 691 P.2d 773, 780
(Idaho App. 1985), in concluding that the best interests of the
child is a conpelling state interest. However, the court in
Ziegler nerely held that “providing and assuring the maxi num
opportunities for parental |ove, guidance, support and
conpanionship is a conpelling state interest that warrants .
reasonable interference with the constitutional right to travel
when necessary.” 691 P.2d at 780 (enphasis added). Because the
facts in Ziegler supported the trial court’s conclusion that
“there was danger that either of the parties mght take the
children and flee thus depriving the other parent of reasonable
visitation and depriving the children of the parental I ove,

af fection, support, guidance and conpani onship to which they
were entitled,” the court of appeals held that interference with
the mother’s right to travel was necessary. [|d. at 780-81.
Hence, the holding in Ziegler is limted to the facts of the
case.

" Wth the exception of the recent decision in In re Marriage of

Graham & Swm no Col orado court has held that the best
interests of the child is a conpelling state interest that

obvi ates the need to bal ance the conpeting constitutional rights
of parents. To the extent that In re Marriage of Gaham & Swim
does so, we overrule it.
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conpelling state interest overruling the parents’ fundanenta

rights. See In re Parentage of CA MA , 109 P.3d at 410

(quoting In re Custody of Smth, 969 P.2d at 30); see al so

Ri deout, 761 A.2d at 297 (citing Troxel, 530 U. S. at 68-69);
M zrahi, 867 A 2d at 497.

Second, this approach is not consistent with the plain
| anguage of section 14-10-129, which expressly requires a trial
court to bal ance the conpeting constitutional rights of the
parents. Specifically, factors (1) and (lI1) of subsection 14-
10-129(2)(c) require a trial court to consider the reasons in
support of a party’s wish to relocate with the child and the
reasons in support of a party’'s opposition to a relocation. See
8§ 14-10-129(c)(l)(directing the court to consider “the reasons
why the party wi shes to relocate with the child”); 8 14-10-
129(c)(ll1)(directing the court to consider “the reasons why the
opposing party is objecting to the proposed relocation).” These
factors are undoubtedly “wei ghing factors” because they require
the court to balance the rights of the majority and mnority
time parents in the context of a best interests determ nation.

In addition, factor (VIII) in subsection 14-10-129(2)(c)
requires that the court determ ne “whether the court wll be
able to fashion a reasonable parenting tine schedule if the
change requested is permtted.” This factor also contenpl ates

that the court will balance the interests of the parents and the
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best interests of the child. Thus, the | anguage of the statute
requi res a balancing of the parental interests.

Finally, froma practical standpoint, adopting the best
interests of the child as a conpelling state interest to the
excl usion of balancing the parents’ rights could potentially
make di vorced parents captives of Colorado. This is because a
parent’s ability to rel ocate woul d becone subject to the
changi ng views of social scientists and other experts who hold
strong, but conflicting, philosophical positions as to the

»n 18

theoretical “best interests of the child. For these reasons,

we decline to adopt this approach.

18 See generally Sanford L. Braver et. al., Relocation of
Children after Divorce and Children’s Best Interests: New
Evi dence and Legal Considerations, J. Fam Psychol., June 2003,

at 206 (concluding that “there is no enpirical basis on which to
justify a legal presunption that a nove by a custodial parent

. . Wl necessarily confer benefits on the children she takes
with her”); Joan B. Kelly & Mchael E. Lanmb, Using Child

Devel opnment Research to Make Appropriate Custody and Access
Deci si ons For Young Children, 38 Fam & Conciliation Cs. Rev.
297, 309 (2000)(concluding that “[r]egardl ess of who has been
the primary caretaker . . . children benefit fromthe extensive
contact with both parents that fosters neaningful father-child
and nother-child relationships”); Judith S. Wallerstein & Tony
J. Tanke, To Move or Not to Mywve: Psychol ogi cal and Legal

Consi derations in the Relocation of Children Foll ow ng D vorce,
30 Fam L.Q 305, 318 (1996)(concluding that “[wlhen a child is
de facto in the primary residential or physical custody of one
parent, that parent should be able to relocate with the child,
except in unusual circunstances”).
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3. New Mexico’s Approach: Parents’ and Child' s Interests
Are Best Protected Through An Equal Sharing of Burden

The third approach that we consider today is illustrated in

the New Mexi co Suprene Court’s decision in Jaramllo v.

Jaram |l o, 823 P.2d at 307-09, and was | ater adopted by the

Maryl and court of appeals in Braun v. Headl ey, 750 A 2d 624, 635

(Md. . App. 2000). The court in Jaram |l o considered not only
the majority tinme parent’s right to travel and the state’s
concerns in protecting the best interests of the child, but also
the mnority tinme parent’s right to maintain close association
and frequent contact with the child. 823 P.2d at 304-06.

I n addressing how to all ocate burdens to protect these
conpeting concerns, the court first recognized the
constitutional right to travel, holding that “the protection
afforded the right to travel in the child-custody context has
been explicitly recognized by . . . this Court.” 1d.

However, the New Mexico court also acknow edged the equal
right of a parent to maintain a close association wth his or
her chil d.

By the sane token, we believe that the other parent’s

right to maintain his or her close association and

frequent contact with the child should be equally free

from any unfavorabl e presunption that would place him

or her under the burden of showi ng that the proposed
renmoval of the child would be contrary to the child' s

best interests. ‘[F]reedom of personal choice in
matters of famly life is a fundanmental |iberty
interest.’
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Id. at 305-06 (citing Santosky v. Kraner, 455 U. S. 745, 753

(1982)): see also Troxel, 530 U.S. 57, 65-66 (2000)(hol ding that

parents have a fundanental right to nmake decisions as to care,
custody, and control of their children).

I n di scussing whether to adopt a presunption in favor of
either parent, the court noted that “[n]either presunption,
except by happenstance, serves the statutory goal . . . of
determ ning and inplenenting the best interests of the child.”
Id. at 307. The court also discussed criticisnms of procedure by
presunpti on:

Procedure by presunption is always cheaper and easier

than individualized determ nation. But when, as here,

the procedure forecl oses the determ native issues of
conpetence and care, when it explicitly disdains

present realities in deference to past formalities, it

needl essly risks running roughshod over the inportant

interests of both parent and child. It therefore

cannot stand.

Id. (citations omtted)(citing Stanley v. Illinois, 405 U S. 645

(1972)). As aresult, the court held that:

[All l ocating burdens and presunptions in this context
does violence to both parents’ rights, jeopardizes the
true goal of determning what in fact is in the
child s best interest, and substitutes procedural
formalismfor the admttedly difficult task of

determ ning, on the facts, how best to accommodate the
interests of all parties before the court, both
parents and chil dren.

| d. at 305.
Based on this conclusion, the court in Jaram |l o adopted a

rule that “neither party is under a burden to prove which
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arrangenment will best pronote the child s interests; both
parents share equally the burden of denonstrating how the
child s best interests will be served.” 1d. at 308.

B. The New Mexi co Approach in Jaram ||l o Best Conports with
Col orado Law

For the reasons set forth below, we adopt the reasoning set
forth in Jaramllo for relocation disputes in Colorado. Thus,
we hold that both parents’ constitutional interests, as well as
the best interests of the child, will be best protected if each
parent shares equally in the burden of denonstrating how the
child s best interests will be inpacted by the proposed
rel ocati on.

In so holding, we are attenpting to interpret the statute
in a manner which is consistent with the plain |anguage and with
our understanding of the General Assenblies intentions.*® Braun,

750 A . 2d at 635. In addition, we are adopting a statutory

19 The legislative history of section 14-10-129 is contradictory
on this point. Conpare Feb. 12 Hearing (statenment of Beth
Henson, a famly law attorney who hel ped draft the bill, that
section 14-10-129 “places the burden equally on both parents to
prove their case as to what is in the child s best interests”),
W th Audi o Tape: Hearing on S.B. 01-029 Before the House G vil
Justice and Judiciary Comm, 63d Gen. Assem, 1st Reg. Sess.
(Col 0. Apr. 26, 2001)(on file wth Col orado State Archives)
(statenments of Senator Gordon, Chairman of the Senate Judiciary
Commttee; and Steve Lass, representative of the Col orado Bar
Associ ation, that the parent wi shing to nove has the burden of
proving that the nove is in the best interests of the child).
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interpretation that both effectuates the preferred | egislative
procedure and protects the rights of the parties before the

court. See People v. Gallegos, 692 P.2d 1074, 1078 (Col o.

1984) (“Such an all ocation of burdens ensures in each case an
affirmati ve denonstration that the |legislatively preferred
policy . . . is being carried out.”).

We conclude that, ultimately, it is incunbent upon the
trial court to consider all the relevant factors to determ ne
what arrangenment will serve the child s best interests. Though
the best interests of the child are of primary inportance in
maki ng this determ nation, they do not automatically overcone
the constitutional interests of the parents, which nust be
wei ghed agai nst each other in the best interests anal ysis.

C. Applying the Jaram || o Approach in Col orado

Chil d parenting di sputes present agoni zi ng decisions for
trial court judges. However, as this case denonstrates, such
cases are increasingly common before the courts. According to
the U S. Census Bureau, about 1 in 6 Anericans noves each year.

Kristin A Hansen, U S. Census Bureau, Geographic Mbility,

(last revised 2001) at http://ww. census. gov/ popul ati on/ www/ pop-

profil e/ geonob. html (last visited May 24, 2005). Approximtely

7 mllion people a year nove fromstate to state. 1d. The
“average Anerican” nakes 11.7 noves in a lifetinme. |1d. Because

of the ordinary needs of both parents after a marital
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di ssolution to secure or retain enploynent, pursue educati onal

or career opportunities, or reside in the sane |ocation as a new
spouse or other famly or friends, it is unrealistic to assune
that divorced parents will permanently remain in the sane

| ocati on.

Nei ther the child nor the parents benefit fromrepeated
appear ances before the court or fromthe uncertainty caused by
such appearances. Thus, the General Assenbly rightly enphasized
the necessity to review and deci de rel ocation hearings pronptly
by giving such cases priority on the docket. ?°

Because neither party is under a burden to prove which
arrangenent will best pronpte the child s interests, both
parents share equally the burden of denonstrating how the
child s best interests will be served. As a result, it is
i ncunbent on the trial court to consider each of the twenty-one
factors set forth by the General Assenbly. 1In so doing, the
court shall consider as nuch information as the parties choose
to submt and nmay elicit further information on its own notion
from other sources, including special advocates.

As denonstrated by this case, however, one of the biggest
concerns for the judge is the starting point for analysis.

Oten a parent who intends to relocate will do so only if the
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revised parenting plan ordered by the judge is acceptable.
Consequently, relocation hearings may resenble a negotiation
between the majority tinme and the mnority tinme parent, with no
clear-cut details or particulars upon which the judge can base
fi ndi ngs.

Consistent with the holding in this case, a court nust
begin its analysis with each parent on equal footing; a court
may not presune either that a child is better off or
di sadvant aged by relocating with the majority tinme parent.

Rat her, the ngjority time parent has the duty to present
specific, non-specul ative information about the child s proposed
new living conditions, as well as a concrete plan for nodifying
parenting tinme as a result of the nove. The mnority tinme
parent may choose to contest the relocation in its totality, and
t hus seek to becone the majority time or primary residential
parent. Alternatively, the mnority tinme parent nay choose not
to contest the relocation, but rather object to the revised
parenting plan proposed by the magjority tinme parent. |In such a
circunstance, the mnority time parent has the responsibility to
propose his or her own parenting plan. Thus, each parent has

the burden to persuade the court that the relocation of the

20 “A court hearing on any nodification of parenting time due to
an intent to relocate shall be given a priority on the court’s
docket.” 8 14-10-129(2)(c).
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child will be in or contrary to the child s best interests, or
that the parenting plan he or she proposes shoul d be adopted by
the court.

The focus of the court, however, should be the best
interests of the child. The court may decide that it is not in
the best interests of the child to relocate with the majority
time parent. Then, if the magjority time parent still w shes to
relocate, a new parenting tine plan will be necessary.

Al ternatively, the court may decide that it is in the best
interests of the child to relocate with the majority tine
parent. In that situation, the court nust fashion a parenting
time plan which protects the constitutional right of the
mnority time parent to care for and control the child.

In either event, the court nust thoroughly disclose the
reasons for its decision and nmake specific findings wth respect
to each of the statutory factors.

V. The Trial Court Abused its Discretion in Denying Mther’s
Motion to Rel ocate

Having clarified that both parents share equally the burden
of denonstrating what arrangenent will serve the child s best
interests in a nodification proceedi ng, we now address the trial
court’s application of subsection 14-10-129(2)(c) to the facts

of this case.
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A best interests determ nati on under subsection 14-10-
129(2)(c) is a nmatter within the sound discretion of the trial

court. In re Marriage of Finer, 920 P.2d 325, 328 (Col o. App.

1996). Accordingly, we review the trial court’s findings for an
abuse of discretion.

Here, the trial court commtted an abuse of discretion
where it prematurely concluded that it would be in Connor’s best
interests to remain in close proximty to both parents. The
effect of this conclusion was to create a presunption in
Father’s favor contrary to the legislative intent of subsection
14-129(2)(c).

First, the trial court erred when it failed to properly
address whether remaining with his primary caregiver woul d
provi de Connor any advantages pursuant to subsection 14-10-
129(2)(c)(M). The term“primary caregiver” is not defined in
the statute, so we nmust give the termits plain and ordinary

meani ng. See e.g., Weld County Sch. Dist. RE-12 v. Byner, 955

P.2d 550, 554 (Colo. 1998). The plain nmeaning of the term
“primary” is “first in inmportance; chief; principal; main”; the
pl ain meaning of “caregiver” is “a person who takes care of
sonmeone requiring close attention, as a young child or invalid.”

Webster’s New Wrld College Dictionary 222, 1140 (MacM Il an 4th

ed. 1999). In this case, Mther’s |larger share of parenting

time and her status as prinmary residential parent suggest that

34



she is the “primary caregiver.” Accordingly, to properly

anal yze this factor, a court nust determ ne whether Connor woul d
enj oy any advantages in remaining with Mdther if she were to

rel ocate to Arizona.

Based on the evidence, a court reasonably could have
concl uded that Connor would benefit directly and indirectly by
remaining with Mother if she were to relocate to Arizona. As a
di rect benefit, Connor would enjoy the stability of remaining
with his mgjority tinme parent. Connor also would benefit from
havi ng day-to-day rel ationships with his grandfather, uncle,
aunt, and nephew. Finally, Mther’s increased financi al
stability and famly support woul d undoubtedly increase her own
happi ness, whi ch woul d benefit Connor by giving hima nore
stable home life. This indirect benefit to Connor is not
di m ni shed sinply because it primarily benefits Mot her.

The trial court, however, failed to consider any of these
potenti al advantages to Connor, and instead di scussed Mt her and
Fat her’s parenting styles, stating:

Connor is close to his nother and is also close to his

father. Both parents are sonewhat controlling in

their parenting style father being nore so. Neither

parent seens to be very successful in eliciting

Connor’s view on the inportant issues; rather they

approach hi m by having hi munderstand what they woul d

like himto believe about certain issues. The school

states that they cannot tell any difference in Connor

when he has been with his nother or his father. It is

a positive sign that where Connor resides is not
affecting himat school.
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This is a situation where both parents could benefit

from expanding their parenting style. It would be

i nportant for both households to agree on sone basic

rul es and guidelines, and ways of approaching

discipline. This would be in Connor’s best

i nterests.
Having failed to di scuss advantages to Connor in relocating with
Mot her, the trial court then proceeded to relate its concern
t hat Mot her:

“continues to believe that whatever is in her best

interest is also in Connor’s best interest. The Court

notes her reasons to relocate. They are all from her

poi nt of view and her benefit, job, help from her

famly which then, | guess, are indirect benefits to

Connor but there was nothing directly about how this

woul d enhance Connor.” (enphasis added).
As discussed in Part I1.C, supra, requiring a parent to show
that a nove will “enhance the quality of life for the child” is
a remmant of the Francis test that the General Assenbly did not
adopt in anending section 14-10-129. See 8§ 14-10-129(2)(c);
Francis, 919 P.2d at 785. Furthernore, none of the factors
listed in subsection 14-10-129(2)(c) requires the majority tine
parent to establish that the nove will directly benefit the
child. Mst inportantly, the trial court did not inpose an
equal burden on Father to denponstrate the benefits to Connor
usi ng the subsection 14-10-129(2)(c) factors.

Thus, the trial court inproperly required Mther to show

“enhancenent,” it inproperly ignored indirect benefits inits

subsection 14-10-129(2)(c) analysis, and it erroneously inposed
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a burden on Mother that it did not inpose on Father. As a
result, Mdther was required to carry an unequal share of the
burden in denonstrating Connor’s best interests.

The trial court aggravated these errors in its subsection
14-10-129(2)(c) analysis by relying on a general conclusion that
parents should remain in close proximty to the child. In
reaching this conclusion, the trial court cited an article from

the Journal of Fam |y Psychol ogy. Braver, supra note 18.

Though the article s authors stated, “our data cannot establish
with certainty that nmoves cause children substantial harm”?! the
trial court nevertheless interpreted the article as concl uding
that “a child is generally not benefited by noving away with the
custodi al parent from a non-custodi al parent.” Presumably based
upon the Braver’s article, the court then concl uded that
“[p]larenthood results in sonme sacrifice and it is better off for
parents to remain in close proximty.”

The only way for a trial court to adhere to this
generalization in relocation disputes would be to categorically
deny the majority tine parent’s request to nodify parenting
time. The trial court ostensibly tenpered this hard-1ine
approach by suggesting that Mther could overcone this

presunption by showi ng that the nove woul d “enhance” Connor.

2l The Braver Study, supra note 18, at 215.
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However, as di scussed above, this was also in error because
“enhancenent” should not be part of the analysis, and because
the trial court would not accept evidence of indirect benefits
to Connor. As a result, the effect of this generalization was
to create a presunption in favor of the mnority tinme parent
opposi ng rel ocation.

Moreover, Braver’s article represents only one of many
school s of thought on how parenting tine affects children. See

supra note 18. One theory provides that a child s interests are

so aligned wwth the well-being of the mgjority time parent that
t hat person’s decision on behalf of the child should be honored
unl ess there is proof that the decisions are bad ones. See

e.g., Wallerstein & Tanke, supra note 18. Another theory

suggests that both parents are entitled to raise the child and
that it is extrenmely inportant for a child to develop a
relationship with both parents. See e.g., Kelly & Lanb, supra
note 18.

A court’s duty is not to determ ne which of these theories
is correct. Rather, a court’s sole duty in relocation cases is
to determ ne the best interests of a child based upon the facts
of each individual case. |In performng this duty, the court
shal |l specifically set forth its considerations with respect to
all relevant factors, including any benefits the child may enjoy

by relocating with the majority tinme parent.
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The trial court in this case failed to performits duty in
accordance with the statute because it inposed an unequal burden
on Mother and created a presunption in favor of Father that was
potentially contrary to Connor’s best interests. W therefore
reverse the court of appeals’ holding and remand with
instructions to return the case to the trial court for

proceedi ngs consistent with this opinion.
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