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Def endant Vi ct or Dom ngo- Gonez appeal s his conviction on
the grounds that statenments made by the prosecutor that he and
ot her defense witnesses lied, testified untruthfully, made up
their stories, and a conment that his case passed the State’s
screeni ng process warrant the reversal of his conviction.

The Supreme Court holds that the prosecutor’s use of the
word “lied” was inproper, the reference to the defendant
testifying untruthfully was proper when considered in context,
commenting that the defense witnesses nade up their stories was
i nproper, and stating that the defendant’s case passed the
State’s screening process was i nproper. The Suprenme Court
considered only the cunul ative prejudice of the word “lied” due
to the trial court’s sustained objection to its use and revi ewed

the other statenents for plain error. Upon consideration of the
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entire record, the Suprene Court held that the prosecutor’s
i nproper remarks did not underm ne the fundanental fairness of
the trial and cast serious doubt on the reliability of the
jury’s verdict.

Accordi ngly, the Colorado Suprenme Court affirns the

j udgnment of the court of appeals.
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The defendant, Victor Dom ngo- Gonez, appeals his conviction
for the use of an explosive or incendiary device, first degree
arson, attenpted first degree assault, and the possession of an
expl osive or incendiary device for throwi ng two Ml otov
cocktails into the victins’ residence on Septenber 21, 2001.
During the State’ s closing argunent, the prosecution remarked
t hat Dom ngo- Gonez and defense wtnesses lied, testified
untruthfully, and nade up their stories. The trial court
sustained the judge’'s own objection to the prosecutor’s use of
the word “lied” during the closing argument. During rebuttal
closing, the prosecution further coomented that the evidence
supporting guilt was sufficient to neet the State’'s “screening
process.” Dom ngo- Gonez appeal ed his conviction on the basis
that these inproper statements violated his right to a fair
trial by an inpartial jury. |In an unpublished opinion, the

court of appeals affirmed his convictions. People v. Dom ngo-

Gonez, No. 02CA1993, slip op. at 6 (Colo. App. 2004).
We granted certiorari and now affirmthe court of appeals.
| . Facts and Procedural History
The followi ng facts are undi sputed. Late in the evening on
Septenber 21, 2001, sisters Stephanie and Veroni ca Bal di zan
invited several friends over to their home. Defendant Victor
Dom ngo- Gonez and M ke Fernandez, referred to as “Mke” by the

W tnesses, attended the party. Also in attendance was Paul



Bal di zan, who resided with his sisters, and their cousin Angelo
(last name unknown). Al coholic beverages were consunmed by al
of the attendees, except Veronica Bal di zan.

Several hours after the party began, Angel o m stakenly
accused the attendees of taking his cell phone. Paul Bal dizan
requested that everyone | eave after the partygoers were unable
to locate it. A fight then broke out between Paul Bal dizan and
Dom ngo- Gonez over the party’'s end. Paul Bal dizan “got the best
of the fight,” but w tnesses differed about how i njured Dom ngo-
Gonmez was. After the fight, Mke Fernandez and Dom ngo- Gonez
| eft the Bal di zan resi dence.

Around six o' clock the next norning, soneone threw two
Mol ot ov cocktails! into the Bal di zan residence. One of the
Mol ot ov cocktails struck Stephanie Bal di zan, and the ot her
expl oded in the back bedroom |In relation to these events,

Dom ngo- Gonez was charged with the use of an expl osive or
i ncendi ary device, section 18-12-109(4), C. R S. (2005); first

degree arson, section 18-4-102, C R S. (2005); attenpted first

1 A Ml otov cocktail is a “breakabl e container containing an

expl osive or flammable |liquid or other substance, having a w ck
or simlar device capable of being ignited, and may be descri bed
as either an explosive or incendiary device.” 8 9-7-103(5),

C. RS (2005). Mdlotov cocktails are not necessarily

commerci ally manufactured, but can be created by any contai ner
filled wth an expl osive or flamuable substance that is intended
to be used as a weapon and not solely for illumnation. 1d.
The Mol otov cocktail used in this case was a beverage bottle
filled wth gasoline with a piece of cloth protruding through

t he neck of the bottle.



degree assault, sections 18-2-101(1), 18-3-202, C R S. (2005);
and t he possession of an explosive or incendiary device, section
18-12-109(2), C.R S. (2005).

The events occurring after Dom ngo-Gonez’ departure from
t he Bal di zan resi dence were highly contested at trial.
St ephani e Bal di zan testified that in the early norning hours of
Septenber 22, 2001, she was in the back room of her house when
she heard a dog barking outside. She opened the w ndow bli nds
to see what was going on and an unlit Ml otov cocktail was
throwmn towards the wi ndow. The Ml otov cocktail broke through
the wi ndow. The bottle shattered, covering Stephanie Bal dizan’s
body with gasoline and tenporarily blinding her. As she
screaned for Veronica Baldizan to call the police and take her
young daughter outside, a second Ml otov cocktail was thrown
into the back bedroom The second Mdl otov cocktail was |it and
expl oded upon contact, causing extensive fire damge. No
fingerprints were found on the bottle remants and no ot her
physi cal evidence |inked the defendant to the crine. Stephanie
Bal di zan positively identified Dom ngo-Gonez as the individual
who threw the Mol otov cocktail at her. No one else personally
W t nessed these events.

Dom ngo- Gonez took the stand in his own defense. Noberto
Menchaca and Juan Carl os Tol edo al so testified on Dom ngo- Gonez’

behal f. They testified that Stephani e Bal dizan m stakenly



identified Dom ngo- Gonez as the perpetrator. To support the
m sidentification theory, Dom ngo-Gnez and his w tnesses
testified that Dom ngo- Gonez was el sewhere at the tine of the
crime. Dom ngo-CGonez testified that after the fight, he was
severely injured, potentially even having knife wounds. M ke
Fer nandez hel ped the defendant get into a car and then drove him
to Juan Carl os Tol edo’s house. Dom ngo-CGonmez did not own a car
or have a valid driver’s license at that tine.

Tol edo testified that he then brought Dom ngo- Gonez to
Nor bert o Menchaca’s house. Menchaca testified that the pair
arrived at approximately 2:00 or 3:00 a.m on Septenber 22,
2001, and that Dom ngo- Gonez was severely injured and still
i ntoxi cated. Tol edo brought Dom ngo- Gonez to Menchaca’ s house
because the defendant refused to go to the hospital. Menchaca
cl eaned and bandaged Dom ngo- Gonez’ wounds. Menchaca’s friend
George Bonar then gave Dom ngo-Gonez a pain killer. Menchaca,
Tol edo, and Dom ngo- Gonez all testified that the defendant then
fell unconscious and slept until about 9:00 a.m that norning.

The neani ng of a comment made during the arrest of Dom ngo-
Gonez was al so disputed. Around 4:00 a.m on Novenber 19, 2001,
| nvesti gator Jason Norris of the Denver Fire Departnent arrested
Dom ngo- Gonez at his residence. The defendant’s younger
brother, Mke, was also in the roomat the tine. Confusing the

def endant’ s younger brother with M ke Fernandez, |nvesti gator



Norris believed the he may have been wi th Dom ngo- Gonez the
ni ght of the firebonbing. Investigator Norris, therefore, asked
to speak with himin relation to the arson. Wthout pronpting,
Dom ngo- Gonez stated “He wasn’t even there.” Investigator
Norris interpreted this comment as an adm ssion that Dom ngo-
Gonez, and not his brother, was involved in the firebonbing.
The defense, however, argued this statenment neant that the
defendant’ s brother was not around during Dom ngo- Gonez’ fi ght
wi th Paul Bal di zan.

Paul Bal di zan al so gave undi sputed testinony about an event
occurring in January 2002. Wiile Paul Baldizan and a friend
wal ked down Federal Avenue, M ke Fernandez approached hi m and
stated that he knew where Paul Bal di zan |ived and chal | enged
Bal di zan to fight him M ke Fernandez further called Pau
Bal di zan a snitch and stated “I will use your jersey to burn
your house down.” Paul Baldizan testified that he did not know
exactly what M ke Fernandez neant by that comment except that
“he was just stating that he would do it . . . [and] [i]f it
happened once, he’'ll do it again.”

During the People’s closing argunent, the prosecutor stated
t hat Dom ngo- Gonez and ot her defense witnesses lied, testified
untruthfully, and/or made up their stories. The prosecutor
further remarked in rebuttal closing that the State has a

“screeni ng process” that cases nust go through before charges



are filed and that the evidence in this case was sufficient to
pass through that process.

During the jury deliberations, the jury sent several
guestions to the trial court. One request asked to review the
transcripts of certain witnesses. The trial court responded by
telling themto “rely on their own recollections.” The jury
sent a further question asking:

VWhat do we do if we are split; what are the repercussions?

[7 of us believe defendant is guilty

4 of us believe state hasn’t net the burden of proof due to

identification of defendant

1 of us is still unsure.]

The trial court answered “Pl ease continue your deliberations.”
The jury found Dom ngo-Gonmez guilty on all counts. The

trial judge nerged the use of an explosive or incendiary device,
attenpted first degree assault, and possession of an expl osive
or incendiary device counts. Dom ngo-Gonez was sentenced to the
Departnent of Corrections for twenty-four years for the use of
an expl osive or incendiary device and twenty-four years for
arson, to run concurrently, with five years of mandatory parol e
upon rel ease.

Dom ngo- Gonez appeal ed on the ground that the prosecutor’s
statenents during closing argunent deprived himof his right to

a fair trial by an inpartial jury and mandated the reversal of

his convictions. In an unpublished opinion, the court of



appeal s affirnmed Dom ngo- Gonez’ conviction. Dom ngo-Gnez, slip

op. at 6.

We granted certiorari and now affirmthe judgnment of the
court of appeals.?

1. Prosecutor’s Statenents

Dom ngo- Gonmez argues that the prosecutor repeatedly made
i nproper and prejudicial remarks during her closing argunent,
which violated his right to a fair trial by an inpartial jury.
Dom ngo- Gonez al | eges that the prosecutor’s statenents that he
and ot her defense witnesses lied, testified untruthfully, nade
up their stories, and that his case went through a “screening
process” prior to the filing of charges were so prejudicial as
to warrant a reversal of his convictions.

In review ng Dom ngo- Gonmez’ claim we nust first review
whet her the prosecutor’s statenents were inproper. W then
address whether the prosecutor’s inproper remarks warrant

reversal. See Harris v. People, 888 P.2d 259, 265-67 (Col o.

1995). In making this determ nation, we necessarily take into

account the differences anong the four remarks, including the

2 Specifically, we granted certiorari on the follow ng issue:
Whet her the prosecutor’s closing argunment, in which she
repeatedly stated [anong ot her things] that M. Dom ngo-
Gonez and ot her defense wtnesses lied, testified
untruthfully and/or nmade up their stories, violated M.
Dom ngo- Gonmez’ constitutional right to a fair trial by an
inpartial jury.



| anguage used, context, and whet her a contenporaneous objection
was made.
A
We have repeatedly stated that “a prosecutor, while free to
strike hard blows, is not at liberty to strike foul ones.”

W/l son v. People, 743 P.2d 415, 418 (Colo. 1987) (internal

quotations omtted) (quoting Berger v. United States, 295 U. S.

78, 88 (1935)). \Wile a prosecutor can use every legitimte
means to bring about a just conviction, she has a duty to avoid
usi ng i nproper nethods designed to obtain an unjust result.
Wlson, 743 P.2d at 418 (citing Berger, 295 U S. at 88).

Over zeal ous advocacy that underm nes the quest for inpartial
justice by defying ethical standards cannot be permtted.

Harris, 888 P.2d at 265.

The prosecutor’s duty to advocate for justice within
perm ssi bl e neans has constitutional underpinnings. Each
i ndividual has a right to a trial by a fair and inpartial jury
under the Sixth Amendnent to the United States Constitution and
Article Il, sections 16 and 23 of the Col orado Constitution.

Peopl e v. Rodgers, 756 P.2d 980, 983 (Colo. 1998); People ex

rel. Faulk v. Dist. Court, 673 P.2d 998, 1000 (Col o. 1983).

This right includes the right to have an inpartial jury decide
the accused’ s guilt or innocence solely on the basis of the

evi dence properly introduced at trial. See Oaks v. People, 150




Col o. 64, 68, 371 P.2d 443, 447 (1962). A jury that has been
m sl ed by inproper argunment cannot be considered inpartial.
Harris, 888 P.2d at 264 (citing Oaks, 150 Colo. at 68, 371 P.2d
at 446-47). Thus, a prosecutor nust stay within the ethical
boundaries outlined by this court during closing argunent or

risk reversal. See People v. Rodriguez, 794 P.2d 965, 972

(Col 0. 1990).

Fi nal argument may properly include the facts in evidence
and any reasonabl e inferences drawn therefrom People v.
DeHerrera, 697 P.2d 734, 743 (Colo. 1985). |Indeed, closing
argunent allows advocates to point to different pieces of
evi dence and explain their significance within the case. See

Davis v. State, 117 P.3d 454, 463 (Wo. 2005). Counsel may al so

touch upon the instructions of law submtted to the jury. Crim
P. 30; DeHerrera, 697 P.2d at 743. The scope of closing
argunent should not be unduly restricted due to the nature of

our adversarial system People v. Lundy, 188 Col o. 194, 197,

533 P.2d 920, 922 (1975). Advocates nust be able to present
their best case to achieve just results. For this reason, a
prosecutor has wde latitude in the | anguage and presentation
style used to obtain justice. See id. at 198.

Even in light of the wwde latitude given for ora
argunents, argunents and rhetorical flourishes nust stay within

the ethical boundaries drawn by this court. See id.; see

10



generally Harris, 888 P.2d at 264 (listing instances when

argunments strayed outside of the ethical boundaries).  osing
argunment can never be used to mslead or unduly influence the
jury. ABA Standards for Crimnal Justice 8 3-5.8 (3d ed. 1993)
[ hereinafter “ABA Standards”]. Expressions of personal opinion,
personal know edge, or inflammtory comrents violate these
ethical standards. W have previously stated that expressions
of personal belief as to the guilt of the defendant by the

prosecutor are inproper. People v. Mason, 643 P.2d 745, 752

(Colo. 1982). Simlarly, a prosecutor cannot communi cate her
opinion on the truth or falsity of wtness testinony during
final argunent, WIson, 743 P.2d at 419, nor should a prosecutor
intimate that she has personal know edge of evidence unknown to
the jury, see Young, 470 U S. at 18. The prosecutor nust also
avoid “argunents cal culated to appeal to prejudices or to
mslead the jury” in their deliberations. Mson, 643 P.2d at
752. These standards apply with equal force to both the

prosecution and the defense. Young, 470 U. S. at 8-09.

The Col orado Rul es of Professional Conduct (C.R P.C)
adopted by this court and the ABA Standards al so require that
counsel avoid statenents of personal opinion, persona
knowl edge, or inflammatory comments. C R P.C. Rule 3.4(e)
requires that counsel not “state a personal opinion as to the

justness of a cause, the credibility of a witness . . . or the

11



guilt or innocence of an accused.” ABA Standards section 3-5.8
al so enbodi es these standards:

(a) In closing argunent to the jury, the prosecutor
may argue all reasonabl e inferences from evidence in
the record. The prosecutor should not intentionally
m sstate the evidence or mslead the jury as to the
inferences it may draw.

(b) The prosecutor should not express his or her
personal belief or opinion as to the truth or falsity
of any testinony or evidence or the guilt of the

def endant .

(c) The prosecutor should not make argunents
calculated to appeal to the prejudices of the jury.
(d) The prosecutor should refrain from argunent which
woul d divert the jury fromits duty to decide the case
on the evidence.

(Enphasi s added.) Qur prior precedent and the ethical
principles enbodied in the CR C P. and the ABA Standards
require that the prosecution avoid statenents related to
personal opinion, know edge personal to the prosecutor, and
statenents neant to inflane the passions of the jury.
Prosecutors have a higher ethical responsibility than other
| awyers because of their dual role as both the sovereign's
representative in the courtroomand as advocates for justice.

People v. Pautler, 35 P.3d 571, 579 (Col o. 2001) (citing People

v. Reichman, 819 P.2d 1035, 1038 (Colo. 1991)). Because the

prosecutor represents the State and the People of Col orado,
their “argunent is likely to have significant persuasive force
with the jury.” ABA Standards 8 3-5.8, cnt. For that reason

the possibility that the jury will give greater weight to the

12



prosecutor’s argunments because of the prestige associated with
the office and the presuned fact-finding capabilities available
to the office is a mtter of special concern. WIson, 743 P.2d
at 419 n.7 (quoting ABA Standards 8 3-5.8, cnt. at § 3.88 (2d
ed. 1980)). *“Consequently, inproper suggestions, insinuations,
and, especially, assertions of personal know edge are apt to
carry nmuch wei ght agai nst the accused when they should properly
carry none.” Berger, 295 U. S. at 88. The prosecutor nust

t herefore scrupul ously avoid comments that could m sl ead or
prejudice the jury. The prosecutor’s actions during a crimnal
trial must always conport with the sovereign’s goal that justice
be done in every case and not necessarily that the prosecution
“Wwn.” Harris, 888 P.2d at 263 (citing WIlson, 743 P.2d at

418); People v. Elliston, 181 Colo. 118, 126, 508 P.2d 379, 383

(1973).

The trial court is the primary enforcer of these standards.
See Harris, 888 P.2d at 265. \Whether a prosecutor’s statenents
constitute m sconduct is generally a matter left to the trial
court’s discretion. 1d. Any inproper argunent by either
counsel nust be dealt with pronptly by the trial court. Young,
470 U.S. at 9. After hearing the closing argunents of both
advocates, the trial court is best positioned to eval uate
whet her any statenents made by counsel affected the jury’'s

verdict. People v. Qutierrez, 622 P.2d 547, 554 (Colo. 1981).

13



The trial court has the initial responsibility to determne if
the prosecutorial m sconduct influenced the jury' s verdict or
ot herwi se underm ned the fundanental fairness of the
proceedings. Harris, 888 P.2d at 266. An appellate court,
however, can review counsel’s argunents to avoid a m scarri age
of justice notwithstanding the trial court’s failure or refusal
to do so. 1d. at 265.
B

As we have previously explained, prosecutorial remarks that
evi dence personal opinion, personal know edge, or inflane the
passions of the jury are inproper. Factors to consider when
determining the propriety of statenents include the |anguage
used, the context in which the statenents were nade, and the
strength of the evidence supporting the conviction. See

generally GQutierrez, 622 P.2d at 554. “The context in which

chal | enged prosecutorial remarks are nade is significant,
including the nature of the alleged offenses and the asserted
defenses, the issues to be determ ned, the evidence in the case,
and the point in the proceedings at which the remarks were
made.” Harris, 888 P.2d at 266.

In light of these standards, we first consider the
prosecutor’s references to defense w tnesses and Dom ngo- Gonez
as having lied. W then individually review whether the

prosecutor’s two comments that the defendant and his w tnesses

14



were “not tell[ing] the truth” and nmade up their stories were
i nproper statenments of personal opinion. Next, we reviewthe
propriety of the prosecution’s statenent inplying that the
prosecutor’s office engaged in a “screening process” and the
evidence in this case was sufficient to pass that process.
1

During closing argunent, the prosecutor commented that the
defense witnesses lied: “Hi s friends lied to you. Think about
the way that they testified.” (Enphasis added.) The prosecutor
t hen decl ared that Dom ngo- Gonez |ied when he took the stand:

Thi s defendant says that M. Tol edo dropped himoff at

M. Menchaca’s, left while it was still dark outside.

They didn’'t get their stories together. M. Menchaca

and M. Tol edo didn’t even know when this happened.

VWhat they are tal king about could have happened

sonetinme conpletely different. Conpletely different.

Ladi es and gentl enen, this defendant stood before

you, sat here and lied to you. He did not tell you

the truth.
(Enphasi s added.) At that point, the trial court sustained its
objection to the use of the word “lied” and instructed the jury
to disregard any statenents made regarding that word. The
prosecutor did not use the word “lied” again.

Sone words or analogies by their very nature resonate nore
powerfully in the heart and mnds of the jury. They evoke
strong reactions in jurors and take them down the path towards a

convi ction where the evidence does not necessarily lead. The

word “lie” is such a strong expression that it necessarily

15



reflects the personal opinion of the speaker. When spoken by
the State’'s representative in the courtroom the word “lie” has
t he dangerous potential of swaying the jury fromtheir duty to
determ ne the accused’s guilt or innocence on the evidence

properly presented at trial. See Hughes v. State, 437 A 2d 559,

571 (Del. 1981) (“‘[L]iar’ . . . is a flashboard nore likely to
create heat in a contentious courtroomthan it is to illumnate
the search for truth.”).

Thus, “[i]t is inproper for a |lawer to assert his opinion
that a wtness is lying. He can argue to the jury that they
shoul d not believe a witness, but he should not call hima

liar.” State v. Locklear, 294 N. C. 210, 217, 241 S.E.2d 65, 70

(1978) (internal quotations omtted) (citing State v. Mller

271 N.C. 646, 659, 157 S.E. 2d 335, 345 (1967)); see also

Commonweal th v. Bal azick, 419 A 2d 1333, 1334 (Pa. Super. 1980);

Commonweal th v. Kuebler, 399 A 2d 116, 119 (Pa. Super. 1979)

(Calling the defendant’s testinony a “big lie” “attacks the
credibility of ‘everything [the defendant] stated on the
w tness stand, and unequivocally conmuni cates the prosecuting
attorney's personal view of appellant's testinony.”).

Because the use of the word “lie” to describe wtness
testinony is an inproper statenment of personal opinion, the

trial court correctly interrupted the prosecutor’s argunent to

16



sustain the judge’s own objection to the use of the word “lied”
and instructed the jury to ignore counsel’s argunent.?
2.
After being adnoni shed by the judge for using the word
“Il'ited,” the prosecutor rephrased her argunent to state:

“[ Dom ngo- Gonez] did not tell you the truth. He sat there and

did not tell you the truth about going back to that house and

throwing that [Molotov cocktail. He was not truthful with

you.” (Enphasis added.)

Wil e we di sapprove of this | anguage as suggestive of
personal opinion, unlike the use of the word “lied,” they do not
have the sanme degree of rhetorical power to necessarily inply
that they are the personal opinion of the prosecutor. W review
coments that potentially expose the prosecutor’s personal
opi nion on the veracity of wtness statenents in the context of
the argunent to determ ne whet her they inproperly express

personal opinion. See People v. Salyer, 80 P.3d 831, 839 (Colo.

App. 2003).

3 W are aware that two divisions of the court of appeals have
applied a test for the appropriateness of referring to defense

W tnesses’ testinony as a “lie” based on a Del aware case. See,
e.qg., People v. Dashner, 77 P.3d 787, 792 (Col o. App. 2003);
People v. Kerber, 64 P.3d 930, 934 (Colo. App. 2002) (citing
Clayton v. State, 765 A 2d 940, 942-43 (Del. 2001)). Because we
determne that its use is inproper, but does not necessarily
warrant reversal, we di sapprove of the analysis expressed in

t hese cases.

17



In cases that turn on the credibility of witness testinony,
the Iine between argunment about whether the jury can rely on the
testinony of w tnesses and i nproper expressions of personal
opi ni on becones hard to draw. Wile we have repeatedly held
t hat advocates may point to evidence that undercuts a w tness’
testi nony, we have never dictated the exact | anguage counsel

must use. See DeHerrera, 697 P.2d at 743. W refuse to do so

now. Instead, we nerely note that counsel nay properly argue
fromreasonabl e i nferences anchored in the facts in evidence
about the truthfulness of a witness' testinony. Wether a
statenent inproperly expresses the personal opinion of a
prosecutor or is an acceptable comment on the credibility of
W tnesses, requires a reviewing court to consider the | anguage
used, the context in which the statenent was nmade, and any ot her
rel evant factors.

The prosecutor’s comments were an inartful but earnest
attenpt to conply with the court’s direction. They cane while
t he prosecutor recounted the defense's theory of the events and
pointed to inconsistencies in the testinony. For exanple,
i medi ately after her remark, the prosecutor illustrated
conflicting testinmony about Dom ngo- Gonez’ fight with Pau
Bal di zan. The prosecutor noted that defense counsel said in his
openi ng statenent that Dom ngo- Gonez | ost consciousness after

the fight and that his friend had to pull himinto the car. The

18



def endant, however, testified that he was | o0sing consci ousness.
Paul Bal di zan offered conflicting testinony that the defendant,
to the best of his know edge, never |ost consci ousness.

The prosecutor further noted that the alibi wtnesses
di ffered on whet her Paul Bal dizan used a stick, a knife, or sone
ot her weapon in the fight with the defendant. Although he did
not see any weapons, Dom ngo- Gonez all eged that he was badly
harmed in the fight with Paul Bal dizan and that his injuries
were consistent with knife wounds. Paul Bal di zan, however,
testified that he did not have a knife when fighting with
Dom ngo- Gonez and he did not stab the defendant.

The prosecutor’s remarks were conments on Dom ngo- Gonez’
credibility in light of Paul Baldizan's directly conflicting
testi nmony about the circunstances of the fight. The facts in
evi dence supported an inference that Dom ngo- Gonez’ testinony
was false. As previously nentioned, counsel can properly
comment on reasonable inferences stenmng directly fromthe

facts in evidence during closing argunent. See People v.

Constant, 645 P.2d 843, 846 (Colo. 1982). Wile the |anguage
used by the prosecutor was susceptible to being considered a
personal opinion, upon careful review of the context in which
the prosecutor used these expressions, we do not consider them
to have fallen to the I evel of inproper expressions of the

prosecutor’s personal opinion.
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3.
During closing argunent, the prosecutor also remarked that:

|f [the Bal dizans were] going to make this up, if they had
a notive to make this up, all of them would have gotten
toget her and said, “W saw him” Veronica would have said
it and so would Paul. She cane in here and told you what
happened. They didn’'t get together on their story like the
def endant and his friends.

(Enmphasi s added.)

The prosecutor did not anchor her comment that Dom ngo-
Gonez and his alibi wtnesses nmade up their stories with direct
references to evidence. After accusing the defense w tnesses of
col |l aborating in creating their stories, she stated that “I
woul d ask you to hold this defendant accountable.” Wthout
referencing any factual basis, the prosecutor’s statenent that
t he defendant and his friends collaborated in creating their
stories cannot be considered a comment on a reasonabl e inference
fromthe evidence. W can only conclude, therefore, that her
remar k that Dom ngo- Gonez and his friends nmade up their stories
was an i nproper statenent of personal opinion.

4.

During the rebuttal closing, the prosecutor referred to the
“screeni ng process” that Dom ngo- Gonez’ case went through prior
to trial. The prosecutor stated:

Def ense counsel says you have to bl ane soneone; why

not bl ane the defendant? He says we’'re just here

because sonebody has to be blamed. This isn't |ike
t he hypothetical that [the defense attorney] brought
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up during jury selection where sonebody is wal ki ng
down the hall and a girl says, “She took ny purse,”
and that’s it. This is not that type of case. There
IS a screening process for charging cases, and it
takes a | ot nore than sonebody saying that person did
it. It takes the type of evidence that we have here.
At least that. This is not that type of case.

(Enphasi s added).* The prosecutor’s reference to a “screening
process” is inproper because it both hints that additional
evi dence supporting guilt exists and reveals the personal
opi nion of the prosecutor.

The prosecutor’s remark during rebuttal argunent that the
defendant’ s case was screened had the potential to convey that
t he prosecution had additional inculpatory evidence unknown to
the jury. Prosecutorial remarks of personal know edge, conbi ned
with the power and prestige inexorably |linked with the office
may encourage a juror to rely on the prosecution’s allegation
that unadm tted evi dence supports a conviction. WIson, 743
P.2d at 418-19. This danger may be exacerbated by the tim ng of
the prosecution’s remarks. Rebuttal closing is the last thing a

juror hears from counsel before deliberating, and it is

“ buring voir dire, the defense attorney asked a potential juror
how she woul d handl e the foll owm ng situation:
[L]et’s say you were wal king down the halls in this

beautiful building . . . and sone young | ady passes you and
said: “That woman stole ny purse,” and | o and behol d, based
upon that accusation, you're arrested, taken to jail, and

eventually taken to trial. There was no purse found, only

an accusation. Do you believe that rises to the |evel of
beyond a reasonabl e doubt ?
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therefore forenbst in their thoughts. See United States v.

Carter, 236 F.3d 777, 788 (6th Cir. 2001).

Counsel s remark indicated a biased opinion on the part of
the prosecution and the State. The statenent suggests that the
State engages in a “screening process” to weed out the weaker
cases and, inplicitly, that the State does not consider this a
weak case. Such an assertion inproperly presented the jury with
the prosecutor’s opinion on the guilt of Dom ngo- Gonmez and
encouraged themto rely on the prosecutor’s judgnent instead of
their own convictions.

Comrents such as these, which express the prosecution’s
personal opinion or personal know edge, or remarks that inflane
the passions of the jury can tip the scales towards an unjust
convi ction and nust be avoi ded.

Because we have determ ned that sonme of the prosecutor’s
statenents were inproper expressions of personal opinion, we
next revi ew whether they warrant reversal.

I11. \Wether Statenments Warrant Reversal

Dom ngo- Gonez argues that the inproper statenents of the
prosecutor, both individually and in conbination, so prejudiced
the jury as to mandate the reversal of his conviction. In
evaluating his claim we review the conbi ned prejudicial inpact

of the prosecutor’s inproper statenents that Dom ngo- Gonez and
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his friends lied, nade up their stories, and that the case
agai nst the accused passed the State’'s “screening process.”

The trial court sustained its objection to the prosecutor’s
use of the word “lied.” For that reason, we only | ook to any
potential cumul ative prejudice fromthat remark. Defense
counsel did not nake a contenporaneous objection to either of
the prosecutor’s remaining inproper remarks. W review
prosecutorial statenents to which no contenporaneous objection
was made for plain error. Harris, 888 P.2d at 267; WIson, 743
P.2d at 419. Plain error occurs only when an error so
underm nes the fundanental fairness of the trial itself as to
cast serious doubt on the reliability of the jury's verdict.

People v. MIller, 113 P.3d 743, 750 (Col 0. 2005); Harris, 888

P.2d at 267. A review ng appellate court nust inquire into
whet her the errors seriously affected the fairness or integrity

of the trial. Young, 470 U S. at 15 (citing United States v.

At ki nson, 297 U. S. 157, 160 (1936)). Only prosecutori al
m sconduct which is “flagrantly, glaringly, or trenmendously

i nproper” warrants reversal. People v. Avila, 944 P.2d 673, 676

(Col 0. App. 1997).

We nust carefully review whether the cunul ative effect of
the prosecutor’s statenments so prejudiced the jury’s verdict as
to affect the fundanental fairness of Dom ngo-CGonez’ trial.

Factors to consider include the |anguage used, the context in
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whi ch the statenents were nmade, and the strength of the evidence

supporting the conviction. See generally, Qutierrez, 622 P.2d

at 554. Comments that were “few in nunber, nonentary in |length
and were a very small part of a rather prosaic sunmation” do not

warrant reversal under the plain error standard. Mason, 643

P.2d at 753.
The prosecutor’s use of the word “lied” does not tip the
scal es towards an unjust conviction. Imrediately after the

word’ s use, the trial court sustained the judge' s own objection
and directed the jury to disregard any statenents made using the
word “lied.” The trial court’s specific instruction given

i mredi ately after the counsel’s inproper argunent stands in
stark contrast to the general instruction given before jury

del i berations that we did not find to have had a curative inpact
in Wlson, 743 P.2d at 420-21. In WIson, the prosecutor nade
repeated and egregi ous remarks expressing his personal opinion

that the defendant |ied and he believed the child victimof a
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sexual assault.® In light of these very inproper remarks, we
hel d that a general instruction given before deliberations that
rem nded the jury that it is solely their duty to evaluate the
credibility of wtnesses, and not counsel’s, was insufficient to
eradicate the prejudicial effects of the prosecutor’s argunents.
Id. Unlike the general credibility instruction given in WIson,
the instruction given by the trial court responding to the
prosecutor’s inproper use of the word “lied” specifically
charged the jury to ignore counsel’s inproper remarks. W

presunme the jury followed the trial court’s instruction and

di sregarded the prosecutor’s statenents. People v. Dunlap, 975

P.2d 723, 744 (Colo. 1999). Wr re we to presune that the jury
instead ignored the trial court’s renedial instruction we would
deprive that court of its ability to correct inproper argunent
as it occurs. Such a result would deprive the trial court of
the ability to prevent a mstrial caused by counsel’s inproper

r enmar ks.

> W note that the prejudicial remarks nmade in WIson were
significantly nore egregi ous than those nade in the instant
case. The prosecutor in Wlson alleged that the defendant |ied
no |l ess than eight tinmes and even accused the defendant of
commtting perjury. WIson, 743 P.2d at 417. Additionally, the
prosecutor clainmed the defendant and his wife nade their
testinony up and expressed his personal belief in the veracity
of the child victim 1d. The trial court failed to give a
specific instruction to jury to ignore these inproper remarks
and the prosecutor’s reprehensi ble statenents perneated the
entire closing argunent. |d. at 418.
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Furthernore, both the prosecution and the defense attorney
rem nded the jury to rely on their own collective nenories and
not the argunents of counsel, because counsel’s argunents were
not evidence. Unlike the general credibility instruction in
Wl son, which we found unpersuasive, this rem nder cane directly
fromboth attorneys during their closing argunents. Here, the
Peopl e threw the weight inherent in the prosecutor’s office into
warning the jury to ignore her argunents and nmake their own
credibility determnations. In asking the jury not to rely on
her argunents, the prosecutor was both distancing her office
fromher remarks and asking the jury to ignore her personal
opi nions, thereby refuting any notion that she was asking the
jury to put any weight in her personal opinions.

When al |l egi ng that Dom ngo- Gonez and ot her alibi w tnesses
made up their stories, the prosecutor used weaker |anguage than
t he | anguage prohibited by the trial judge. She further made
the statenment while attenpting to conply with the trial court’s
prohi bition on using the word “lied.” 1In this context, the
prejudicial effect of her statenments was sufficiently
al | evi at ed.

The prosecutor’s statenent that Dom ngo- Gonmez’ case passed
a state “screening process,” while inproper, was al so delivered
in a context that alleviated its prejudicial inpact. The

prosecutor commented that “it takes a |ot nore than sonebody
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saying that person did it. It takes the type of evidence that
we have here.” Her comrent refuted the defense attorney’s
remark in voir dire suggesting that this case consisted entirely
of an unsupported accusation, by remnding the jury that the
evi dence agai nst Dom ngo- Gonez was not limted to Stephanie
Bal di zan’s eye witness account. The jury saw and heard ot her
evi dence of guilt, including Dom ngo-CGonez’ conment to the
police during arrest, his notive to seek revenge after |osing
the fight with Paul Bal dizan, and inconsistencies in the alibi
W t nesses’ testinony.

The prejudicial effect of the remark is also | essened by
the prosecutor’s adm ssion that “[a]t |east” the anobunt of
evi dence of fered agai nst Dom ngo- Gonez was required to pass the
State’s process. The prosecutor’s statenent acknow edged t hat
the State’s case was weak, perhaps including only the m ni mum
anount of evidence necessary to pass the State’s “screening
process.” This adm ssion alleviates the prejudicial inmpact of
the prosecutor’s “screening process” remarks because it runs
contrary to the assertion that additional evidence supporting
guilt was known to the prosecutor.

Furt hernore, defense counsel did not make a cont enporaneous
objection to either cooment. A review ng court can consider the
| ack of an objection when evaluating the inpact of a

prosecutor’s argunent. “The |ack of an objection may
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denonstrate the defense counsel’s belief that the |ive argunent,
despite its appearance in a cold record, was not overly

damagi ng.” Rodriguez, 794 P.2d at 972 (citing Brooks v. Kenp,

762 F.2d 1383, 1397 n.19 (11th Cr. 1985) (en banc), vacated on

ot her grounds, 478 U.S. 1016 (1986), reinstated, 809 F.2d 700

(11th Gr. 1987)).

The prosecutor’s statenents that Dom ngo- Gonez and ot her
defense witnesses lied and nade up their stories, in conjunction
with the prosecutor’s coment that the defendant’s case passed
the State’s “screening process,” were inproper and cannot be
condoned. Several mtigating factors, however, exist. The
trial court eradicated the prejudicial effect of the
prosecutor’s use of the word “lied” by sustaining the judge' s
own objection to the word’s use. The prosecutor’s use of weaker
| anguage i n maki ng her other inproper remarks and the context in
which she referred to the State’s “screening process” alleviated
much of its prejudicial effect. The defense counsel’s failure
to make a cont enporaneous objection to the prosecutor’s remarks
evi dences that he perceived no obvious prejudice to Dom ngo-
Gonez. View ng the prosecutor’s argunents in the context of the
entire trial, including the trial court’s attenpt to address the
problem the prosecutor’s attenpt to conply, and the |ack of any
reaction fromthe defense, we conclude that the statenents did

not underm ne the fundanental fairness of the trial and cast
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serious doubt on the reliability of the jury' s verdict. Thus,
the prosecutor’s conduct in this case does not warrant the
drastic renedy of reversal under the plain error standard.

I V. Concl usion

We affirmthe judgnment of the court of appeals.
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JUSTI CE BENDER, di ssenti ng.

The majority holds that the prosecutor’s conduct in this
case, while inproper in three of four instances, nonethel ess
does not warrant reversal of Dom ngo-CGonmez’ conviction. 1In a
cl ose case, where the trial outconme rests upon the jury’'s
deci si on regardi ng whose testinony to believe and the jury is
di vided after sone deliberation, the prosecutor’s argunent
assunes greater significance than it ordinarily would, and
wei ghs heavily in the jury’s decision. Here, the prosecutor’s
statenents of personal opinion telling the jury that the defense
W tnesses were effectively |lying, when conbined with her
statenment of fact inplying there existed additional evidence not
presented to the jury that assured Dom ngo- Gonez’ gquilt, cast
doubt on the reliability of the jury's verdict. Although
agree with the majority’s discussion of |egal principles, |
di sagree with their application in this case. Hence, |
respectfully dissent and woul d reverse Dom ngo- Gonez’
convi ction.

Di scussi on

Prosecutors nust shoul der wei ghty responsibilities within
our jurisprudential schenme. “Prosecutors, who are enforcers of
the | aw, have higher ethical duties than other |awers because
they are mnisters of justice, not just advocates.” People v.

Pautler, 35 P.3d 571, 579 (Colo. 2001) (citing People v.



Rei chman, 819 P.2d 1035, 1038 (Colo. 1991)). They have a
responsibility not only to adhere to our standards of
prof essi onal conduct, but they should also “strive to exceed”
these standards. 1d. The prosecutor’s enhanced role, which
i ncludes the additional duty to uphold our system of justice as
a mnister of justice, is articulated in the Col orado Rul es of
Pr of essi onal Conduct:
A prosecutor has the responsibility of a mnister of
justice and not sinply that of an advocate. This
responsibility carries with it specific obligations to
see that the defendant is accorded procedural justice
and that guilt is decided upon the basis of sufficient
evi dence.
Colo. RPC 3.8 cnt. [1].
In my view, the majority fails to hold the prosecutor in
this case to these high standards.
The majority concludes that the prosecutor’s use of the
word “lied” during closing, although an inproper personal
opi nion, was cured by a shift in phraseol ogy. Because the
prosecutor did not say the word “lied” again, the majority
concl udes these statenents were not unduly prejudicial. |
di sagr ee.
While refraining fromusing the word “lied” again, the
prosecutor told the jury the sane thing by resorting to the

synonynous phrases “did not tell you the truth” and *not

truthful.” M. op. at 17. | see no difference between saying



Dom ngo- Gonez lied and saying that he didn't tell the truth.
The verb “lie” is synonynous with “be untruthful.” Roget’s

I nternati onal Thesaurus 260 (5th ed. 1992). The average

listener on the jury would not make a substantive distinction
between these ternms. The prosecutor’s use of the phrases “not
truthful” and “did not tell you the truth” in place of “lied”
constitutes an inperm ssible coomentary on the defendant’s

credibility. See, e.g., State v. Elnicki, 105 P.3d 1222 (Kan.

2005) (reversing defendant’s conviction for cumul ative error
t hat included prosecutor’s assertion in closing argunent,

t hrough use of synonyns, that defendant |ied, even though she
avoi ded the word “lie”).

The majority asserts that the word “lie” resonates nore
powerfully than simlar words or phrases. Mj. op. at 15. Yet,
this assunption does not change the prejudicial effect that this
word, once uttered, had on the jury. Though the trial court
i ssued a curative instruction to stop using the word “lying,” as
the prosecutor’s argunment unfolded, the instruction just
reinforced the argunent’s unfair inpact. Substitution of
i nt erchangeabl e term nol ogy does not change the inpact on the
listener. By rephrasing her statenent that Dom ngo-CGonez “Ilied”
to the assertion that he was “not truthful,” the prosecutor was
pl ayi ng a gane of semantics and sinply exchangi ng synonynous

ternms to express the very sane idea -- that he lied. 1In the



words of the Kansas Suprenme Court in Elnicki, although she used
different term nol ogy, the prosecutor nonetheless told the jury,
using thinly disguised semantics, that Dom ngo- Gonez was |ying.
El nicki, 105 P.3d at 1233.

To bolster its determnation that the prosecutor’s use of
the word “lied” and synonynous terns do not warrant reversal,
the majority rests its rationale in part on the fact that the
attorneys on both sides rem nded jurors to rely on their
menories rather than counsels’ argunents to eval uate w tness
testinony. This rationale contradicts what we said in WIlson v.
Peopl e, a case addressing a situation simlar to this one. In
W/ son, as here, there was no physical evidence tying the
defendant to the crime. 743 P.2d 415, 420 (Col o. 1987).

Accordi ngly, the outconme hinged upon whether the jury believed
the State’s wtnesses or those for the defense. |1d. During
cl osing argunent, the prosecutor repeatedly stated that the
defendant and his witness had lied in their testinony. Id. at
417. Though the court subsequently instructed the jury that it

was their duty to ascertain the credibility of the w tnesses,® we

! The majority distinguishes Wlson fromthis case by asserting
that the instruction in WIlson may have been | ess effective in
overriding the prejudicial effects of the prosecutor’s remarks
because it came fromthe court instead of fromcounsel, as in
this case. | question this assertion. In nmy view, an
instruction fromthe court arguably carries nore weight with the
jury than statenents from counsel



nonet hel ess found plain error. 1d. at 420-21. W noted that
“iIt would defy common sense . . . to believe that this
instruction was sufficient to neutralize the inpact of the
prosecutor’s inproper remarks.” |d. W further explained that,
“[a]l though jurors are obviously aware that the argunents of
counsel are not evidence, we cannot ignore the fact that jurors
do pay heed to the argunents of counsel in arriving at a
result.” 1d. at 421

This | ogic undercuts the majority’ s position that simlar
adnonitions to the jury can override the prejudicial effects of
the prosecutor’s charge that Dom ngo-CGonez lied. It nay be
accurate that the prejudicial remarks at issue in Wl son were
nore egregious than those made in this case. M. op. at 25,
n.5. However, the greater degree of inpropriety of the
statenents in WIlson does not render the statenents in this case
any | ess harnful.

The majority al so reasons that the prosecutor nmade a
perm ssi bl e i nference regardi ng Dom ngo- Gonez’ credibility when
she stated that he was not truthful. 1d. at 19. Again,

di sagree. The ABA Standards, relied upon by the majority,
del i neat e between drawi ng a reasonabl e i nference based on

evi dence and expressing an i nproper personal belief regarding a
wtness’'s testinmony. |1d. at 12. Subsection 3-5.8(a) states

that, in closing, a prosecutor may argue reasonabl e inferences



based on the evidence. ABA Standards for Crimnal Justice § 3-
5.8(a) (3d ed. 1993); mpj. op. at 12. However, subsection (b)
states that a prosecutor should not express her opinion as to
the veracity of witness testinony. ABA Standards for Crim nal

Justice, supra, 8 3-5.8(b); maj. op. at 12. The fact that the

two provisions are listed as separate subsections indicates that
an opinion regarding witness credibility is different than an
argunent based upon reasonabl e i nferences.

The commentary to section 3-5.8 supports this distinction.
Wi | e acknowl edging that the “line between perm ssible and
i nperm ssible argunent is a thin one,” the comentary explicitly
states that “[c]redibility is to be determnned solely by the
triers of fact.” 1d., cnt. The commentary explains that “an
advocate may point to the fact that [evidence] give[s] support
to one witness or cast[s] doubt on another.” |1d. The National
Prosecution Standards al so bolster this rationale, stating that
“Iwith the exception of statenents of personal belief, the
prosecutor may comrent unfavorably on w tnesses, noting

i nconsi stent accounts . . . [and] possible sources of bias.”

National District Attorneys Association, National Prosecution

St andards 229 (2d ed. 1991) (enphasis added).
The |ine between highlighting inconsistent testinony and
maki ng i nproper expressions of personal opinion may be difficult

to locate, but in this case, the prosecutor went beyond pointing



out evidence that underm ned Dom ngo- Gonez’ testinony. By
informng the jury that Dom ngo-CGonmez was not telling the truth,
the prosecutor overtly called hima liar — safely over the line
wher e i nproper expression of opinion begins. Instead of
appropriately pointing out inconsistent testinony and ot her

evi dence indicating that Dom ngo- Gonez may not have been telling
the truth, then allowng the jurors to draw their own

concl usions, the prosecutor went too far. She gave the jury her
opi nion, several tines, that Dom ngo- Gonez was |ying, not
truthful, and not telling the jury the truth. The criteria set
forth by the majority to determ ne whether a statenent is an

i nproper expression of personal opinion -- the | anguage used and
the context in which the statenment was nmade -- |leads to the
conclusion that the prosecutor crossed the line. By stating

t hat Dom ngo- Gonez was not telling the truth when his
credibility was critical to the jury’ s decision, the prosecutor
expressed an inproper personal opinion that was highly
prej udi ci al .

The majority concludes that the prosecutor’s other two
statenents in question were inproper, but their cunulative
effect did not affect the fundanental fairness of Dom ngo- Gonez’
trial. M. op. at 22-23. | address the remaining two

statenents in turn.



The majority determ nes that, though inproper, the
prosecutor’s statenent that Dom ngo- Gonmez and his w tnesses
col |l aborated to fabricate their stories does not warrant
reversal of Dom ngo- Gonez’ conviction. The majority suggests
t hat, because the prosecutor used “weaker |anguage” than the
word “lied,” the prejudicial effect of her statenent was
nullified. 1d. at 26. For the reasons | set forth above in
di scussing the prosecutor’s use of other synonynous term nol ogy
for “lying,” | disagree.

Finally, in considering whether the prosecutor’s statenent
during rebuttal that Dom ngo- Gonmez’ case passed a “screening
process” warranted reversal, the magjority holds that the context
in which the prosecutor delivered the statenent dimnished its
inpact. |d. at 26. Because, as | enphasized above, the
prosecutor has a higher ethical responsibility than other
| awyers, | reach the opposite concl usion.

The statenent that the defendant’s case had to pass a
“screening process” in order to get to trial creates highly
prejudicial inplications. Indeed, | find this the nost
troubling of the four inproper statenments made by the
prosecutor. By announcing this fact to the jurors, the
prosecutor generates the inpression that there is additional
evi dence of Dom ngo-Gonez’ guilt that incrimnates himand

shoul d be considered by them even though this additional



evi dence was not admtted at trial. A prosecutor’s insinuations
that “additional incul patory evidence exists that was not
presented at trial . . . invite[s] the jury to specul ate about
such phantom proof, and may be even nore prejudicial than
erroneously admtted specific proof.” Bennett L. Gershnman,

Prosecutorial M sconduct 8§ 11:28, at 496 (2d ed. 2005). The

prosecutor’s multifaceted role as “an adm nistrator of justice,
an advocate, and an officer of the court” brings additional
credence and weight to this unfair argunent. ABA Standards for

Crimnal Justice, supra, 8 3-1.2(b). The danger of a

m scarriage of justice is especially immnent when there is no
physi cal evidence |inking the defendant to the crinme. Such an
unfair conmment underm nes the fundanental fairness of an
accused’'s trial.

The majority reasons that this “screening” remark’s
prejudicial inpact was | essened by the prosecutor’s
acknow edgenent “that the State’s case was weak, perhaps
i ncluding only the m ni num anount of evidence necessary to pass
the ‘screening process.”” Mj. op. at 27. | reach the pol ar
opposite conclusion. The prosecutor told the jury that, because
of the screening process, this case was not |ike a case where

there is only one witness who said he did it.? The prosecutor

2 |n fact, there was only one witness who pl aced Dom ngo- Gomez at
the crinme scene.



told the jury that “there is a screening process for charging
cases, and it takes a |l ot nore than sonebody saying that the

person did it. It takes the evidence that we have here. At

| east that.”

In ny view, the prosecutor was saying that this was not a
weak case -- that it was, in fact, a strong case -- because
enough evi dence existed to support Dom ngo-CGonez’ quilt for the
case to pass the “screening process.” Put another way, this
comment effectively told the jury that the evidence the jury
heard, when conbined with the other evidence presented in the
screeni ng process, established a strong case. The prosecutor’s
use of the phrase “at |east that” does not indicate the evidence
agai nst Dom ngo- Gonez was mnimal, as the mgjority contends.
Rather, it inplies the State possessed even nore evidence than
it presented at trial.

Consi deration of the unduly prejudicial statenents in
isolation is inappropriate to determne plain error. Rather,
the cumul ative prejudicial inpact of these statenents
concl usively establishes a serious and substantive inpropriety
to the extent that Dom ngo-Gonez’ trial cannot be said to have
been fair. | suggest that we should not speculate as to why
defense counsel failed to object. Possibly, it may have been

due to a m stake on counsel’s part. Hence, | would not assune
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t hat defense counsel’s silence indicated that the prosecutori al
m sconduct here was not prejudicial.

The jury’s actions support the conclusion that the
prosecutor’s m sconduct precluded Dom ngo-Gonez fromreceiving a

fair trial. See WIlson, 743 P.2d at 420. Their request to

review witness transcripts and their subsequent difficulty in
reaching a verdict suggest that, in a close case such as this,
where the outcone turns on witness credibility rather than
physi cal evidence, the prosecutor’s inproprieties -- opining
that key wtnesses lied and inplying that extra incul patory
evi dence existed -- unduly influenced their deliberations and

thwarted our systemis guarantee of a fair trial.
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