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The Supreme Court holds that the phrase “ordinary and
necessary expenses” limts the damages a school district may
recover froma teacher or adm nistrator who resigns w thout
proper notice to the actual expenditures incurred by the
district in finding the enployee’ s replacenment. Under section
22-63-202(2)(a), CR S (2005), a school district is not
entitled to recover danages for overhead expenses.

In this case, the court of appeals found that the school
district could recover, as danmages, nonies paid to salaried
enpl oyees who participated in finding a replacenent for a
t eacher who resigned after giving insufficient notice. The
Suprene Court holds that wage paynents nmade to sal aried
enpl oyees are not “ordi nary and necessary expenses” under
section 22-63-202(2)(a) when such sal aries would have been paid

regardl ess of the teacher’s |l ate resignation.
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Accordingly, the Suprenme Court reverses the judgnent of the
court of appeals and remands to that court to return the case to
the trial court with directions to enter judgnent for the

petitioner in an anount consistent with this opinion.
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| . Introduction

We granted certiorari to determ ne the neaning of the phrase
“ordi nary and necessary expenses” as used in section
22-63-202(2)(a), C.RS. (2005),! and as applied to reinmbursenent
for damages incurred by a public school district inthis state
when one of its teachers resigns without giving the statutorily
required 30 day notice.? W find that the phrase “ordinary and
necessary expenses” limts the damages a school district can
recover froma teacher who resigns with insufficient notice to
actual expenditures incurred in finding the teacher’s
replacenent. Therefore, we conclude that the court of appeals
erred in its analysis of the statutory | anguage and we reverse

Klinger v. Adanms County School District No. 50, 109 P.3d 1014

(Col 0. App. 2004).

! The statute renmains unchanged fromthe time of the events in
this case and the present citation is used for convenience.

2 W granted the petition for certiorari on the issue stated as
foll ows: Whether the term “expenses” used in section
22-63-202(2)(a), CRS. (2005), for purposes of limting the
damages which a school district can recover to secure the

repl acenent of a teacher who gives late notice of resignation,
excl udes recovery for the school district’s fixed salary
overhead for overtine-exenpt staff involved in securing the
teacher’ s repl acenent.



1. Facts and Procedural History
The petitioner, Mary Klinger, worked as a teacher for Adans

County School District No. 50 and its Board of Education (the
“District”) for 12 years. She worked full-tinme for 10 years and
wor ked part-time during her final two years of enploynment with
the District. Klinger was enployed under an annually renew ng
enpl oynent contract. The enploynent contract provided:

| f the Teacher abandons, breaches, or

ot herwi se refuses to perform services for

the District pursuant to the terns of this

Agreenent, the District shall be entitled to

recover fromthe Teacher all danages

provi ded by | aw, including, but not by way

of limtation, the right to recover damages

in securing the services of a suitable

repl acenent teacher, not in excess of 1/12th

[sic] of the Teacher’s annual salary.

The contract incorporated by reference the provisions of

section 22-63-202(2)(a), which authorizes a school district to
w t hhol d certain expenses as damages up to one-twelfth of the

annual salary of a teacher who resigns w thout providing notice

of resignation 30 days prior to the succeedi ng acadenic year.?3

® The section reads, in relevant part:

Every enpl oynent contract executed pursuant
to this section shall contain a damages
provi sion. Pursuant to said provision, a
teacher . . . shall agree to pay damages to
the school district, and the board thereof
shall be authorized to collect or wthhold
damages from conpensati on due or payable to
said teacher . . . in an anount up to one-
twelfth of the annual salary specified in



In May 2001, Klinger received her assigned teaching schedul e
for the 2001- 2002 school year, which began on August 20, 2001.
The schedul e created a personal conflict for Klinger who
attenpted to obtain a change in assignnment fromthe District’s
admnistration. The District did not adjust Klinger’s
assi gnnent and, on August 6, 2001, she accepted a part-tine
teaching position with the Jefferson County School District. On
August 10, 2001, the Adans County School District received her
letter of resignation, which was effective i medi ately.

Fol l owi ng recei pt of Klinger’'s resignation letter, the
District infornmed her that it had incurred costs related to
finding her replacenent totaling $1,569.50 and had w thhel d her
entire final paycheck totaling $1,426.50, one-twelfth of her net

annual salary. The District’s item zed breakdown of its costs

sai d enpl oynent contract. Said danages
shall be paid by the teacher . . . or

wi thheld fromthe teacher’s . . . salary if
sai d individual abandons, breaches, or

ot herwi se refuses to perform services for
said school district pursuant to the
contract, unless the teacher . . . has
given witten notice to the board thereof no
later than thirty days prior to the
commencenent of the succeedi ng academ c year
that the teacher . . . wll not fulfill the
obligations of said individual’s contract
during the succeedi ng academ c year.

Sai d damages shall not exceed ordi nary and
necessary expenses of a board to secure the
services of a suitable replacenent teacher

8§ 22-63-202(2)(a), C.R S. (2005) (enphasis added).



i ncluded: $133.50 for advertising and recruitment activities,
$1,389 for the salaries of District enployees who interviewed
prospective replacenents, and $47 for the efforts of non-
enpl oyee third parties who assisted in finding Klinger’s
repl acenent.

Klinger filed a conplaint, alleging a breach of contract and
a violation of section 22-63-202(2)(a).* During the subsequent
jury trial, the only witnesses were Klinger and the District’s
human resources director. The director testified that the
District did not specifically advertise for the repl acenent
position, that the enpl oyees conducting the interviews were not
paid overtime for their work in finding Klinger’'s replacenent,
and that no substitute teachers were hired to cover classes for
t hose enpl oyees when they were conducting interviews. At the
close of the director’s testinony, Klinger noved for a directed
verdict, arguing that as a matter of l|law, “expenses” in section
22-63-202(2) (a) neans out-of - pocket expenses and, therefore, the
al l owabl e danages were linmted to $47. The trial court denied

the notion, stating that the jury nust determ ne the “ordinary

“ Prior to trial, the parties stipulated that the District
performed all of the activities that it clainmed, that the stated
item zed costs were accurate calculations, and that the item zed
activities were necessary and ordinary to recruit and hire a
repl acenent teacher. However, the parties did not agree on

whet her the costs asserted by the District constituted
“expenses” within the neaning of section 22-63-202(2)(a).



and necessary expenses” to secure a suitable replacenent
t eacher.

The jury awarded Klinger $133.50, presunably for the
District’s clained advertising and recruitnent costs. The
jury’s award was in harnony with the human resources director’s
testinmony that the District hired froman existing applicant
pool and did not specifically advertise for the replacenent
position. The jury did not reinburse Klinger for the portion of
her salary the District withheld based on the salaries it paid
enpl oyees who assisted in finding her replacenent. Klinger
appeal ed the trial court’s ruling.

The court of appeals affirned the trial court, holding that
the term “ordi nary and necessary expenses” was incl usive of
salaries paid to enpl oyees who assisted in finding a repl acenent
teacher and who ot herwi se woul d have been engaged in other
projects. Klinger petitioned this court for certiorari review
and we granted the petition. W reject the court of appeals’
interpretation of the statutory |anguage and therefore we
reverse its ruling.

[11. Analysis

The result in this case turns on whether the statutory
provision limting a school district’s recovery of danmages to
the “ordinary and necessary expenses” it incurs in finding a

repl acenent for a teacher who resigns with insufficient notice



all ows recovery of nonies paid to salaried enpl oyees when the
enpl oyees woul d have been paid the sane anobunt regardl ess of the
teacher’s late resignation. See § 22-63-202(2)(a). The court
of appeals answered this question in the affirmative, reasoning
that “ordinary and necessary expenses” in section 22-63-

202(2) (a) includes “overhead” when used in the danages context.
W find that the court of appeals’ holding was i nconsistent with
t he applicable principles.

As the court of appeals noted, the term “overhead” is
commonly used in the damages context while the phrase “ordinary
and necessary expenses” is not. Klinger, 109 P.3d at 1016-17.
Had the general assenbly neant section 22-63-202(2)(a) to permt
recovery for “overhead,” it could have utilized that specific
term W decline to endorse the court of appeal s’
interpretation. Instead, we interpret “ordinary and necessary
expenses” in its context and consistently with the rel evant
casel aw, the education policy priorities expressed by the
| egi sl ature, and general contract |aw principles.

A
Statutory interpretation is a question of law which this

court reviews de novo. See, e.g., Ryals v. St. Mary-Corwin

Reg’'l Med. Cir., 10 P.3d 654, 659 (Colo. 2000). When

interpreting a statute, our task is to give effect to the intent

of the general assenbly. See, e.g., Colorado Ofice of Consuner




Counsel v. Pub. Uil. Commin, 42 P.3d 23, 27 (Colo. 2002). W

avoid interpreting a statute in a way that would defeat the
obvious intent of the legislature. Id.
When interpreting the general assenbly’ s intent, we turn

first to the | anguage of the statute. See, e.g., People v.

McCul | ough, 6 P.3d 774, 778 (Colo. 2000). W read words and
phrases in context and construe themliterally according to
common usage unl ess they have acquired a technical neaning by

| egislative definition. People v. Yascavage, 101 P.3d 1090,

1093 (Col 0. 2004). Were the |anguage is clear and unanbi guous,
we do not resort to other rules of statutory construction.

Slack v. Farners Ins. Exch., 5 P.3d 280, 284 (Colo. 2000);

McCul | ough, 6 P.3d at 778. However, where the |anguage is

anbi guous we rely on other factors such as |egislative history,
t he consequences of a given construction, and the end to be
achieved by the statute. Yascavage, 101 P.3d at 1093.

Section 22-63-202(2)(a) indicates that the phrase “ordinary
and necessary expenses” is an additional limtation on the
damages cap of one-twelfth of the anpbunt of the resigned
teacher’s annual salary. The recovery a school district may
obtain “[s]hall not exceed” such expenses. 8§ 22-63-202(2)(a),
(enphasi s added). The use of the word “shall” indicates that
the legislature intended that the [imtation on damages to the

school district’s expenses be mandatory, not hortatory. See,



e.g., Reg’'|l Transp. Dist. v. Qutdoor Sys., Inc., 34 P.3d 408,

420 (Col 0. 2001).
Prior interpretations of the statute have construed
“ordi nary and necessary expenses” as a required limtation.

Stackhouse v. Sch. Dist. No. 1, County of Denver, 919 P.2d 902,

905 (Col 0. App. 1996) (section 22-63-202(2)(a) requires that
school board prove w thheld anount does not exceed “ordi nary and
necessary expenses” incurred in securing a suitable repl acenent
teacher). None of our prior cases has construed what qualifies
as an “expense” under the statute. See id. at 905 (summary

j udgnment reversed and case remanded to trial court for

determ nation of “actual expenses” incurred by school board);
Klinger, 109 P.3d at 1016.

Looking to the general definitions of “ordinary and
necessary expenses,” it is apparent that it is commonly used in
accounting or tax law term nology. Black’s Law Dictionary
defines an “expense” as “[a]n expenditure of noney, tine, |abor,
or resources to acconplish a result; esp. a business expenditure

char geabl e agai nst revenue for a specific period.” Black’'s Law

Dictionary, 598 (7th ed. 1999); see al so Wbster’s Encycl opedi c

Unabri dged Dictionary 680 (Del uxe ed. 1996) ("expenses” defined

as “charges incurred during a business assignnent or trip [or]
noney paid as rei nbursenent for such charges”). An

“expenditure” is defined as “[t]he act or process of paying out;



di sbursenent.” Black’s at 598. And an “ordinary and necessary
expense” is defined as “[a]n expense that is normal or usual and
hel pful or appropriate for the operation of a particular trade
or business and that is paid or incurred during the taxable
year.” 1d. at 599.

These definitions explain the phrase “ordi nary and necessary
expenses” in a technical taxation or accounting context, but
they do not address what the term neans in the damages context.
The difficulty here is that the stock definitions apply
specifically to the usual operation of a business in which
expendi tures are chargeabl e agai nst revenue, a purpose quite
different fromthe cal cul ati on of damages. The court of appeals
recogni zed that use of “ordinary and necessary expenses” in the
damages context is unusual when it exam ned the Col orado and
federal statutes that enploy the termand found that the termis
nost commonly used in the conputation of taxable income and the
rei mbursenent of expenses for an enpl oyee or agent. Klinger,
109 P.3d at 1016. Finding no guidance in the other statutory
uses of the phrase “ordinary and necessary expenses,” the court
of appeals asserted that the term “overhead” is generally used
for determ ning damages and found that “ordinary and necessary
expenses” includes “overhead” when enployed in section
22-63-202(2)(a). I1d. at 1017. W find that the court erred in

t hi s concl usi on.

10



The common usage neani ng of “expenses” is not equivalent to
“over head,” which has been defined as “[b]usiness expenses (such
as rent, utilities, or support-staff salaries) that cannot be
allocated to a particular product or service; fixed or ordinary
operating costs.” Black’s at 1129. *“Overhead” describes the
continuous and indirect costs of running a business. See S. R

Shapi ro, Annotation, Overhead Expense as Recoverabl e El enent of

Damages, 3 A.L.R 3d 689, § 1[a] (1965). The term “expense” is
nmore commonly used to describe a specific outlay or disbursenent

of funds. Black's at 598; see State v. Savage, 255 N W2d 32,

38 (M nn. 1977) (“reasonable costs and expenses” includes actual
cash outlays incurred by reason of condemnati on proceedi ng but
not time spent by | andowner or |andowner’s enpl oyee due to

condemnmat i on proceedi ng); Escanaba & Lake Superior R R Co. V.

Keweenaw Land Ass’'n, Ltd., 156 Mch. App. 804, 816-19, 402

N. W2d 505, 511-12 (Mch. C. App. 1987); United Power v.

Moxness, 267 N.W2d 814, 818 (N.D. 1978) (citing Savage and

Black’s Law Dictionary, (Rev. 4th Ed.), and finding term

“expenses” is nore l[imted in scope than “damages” and refers to
an actual cash outlay).

The condemati on cases cited above parallel the
interpretation of statutory |anguage at issue here. In
Escanaba, the trial court found that under M chigan’s Uniform

Condemmat i on Procedures Act, the property owners defending the

11



condemmation action were to be reinbursed for all salaries and
fringe benefits they paid staff and in-house counsel who worked
on the case, reasoning that, had the suit not been filed, those
enpl oyees woul d have been working on other projects in
furtherance of their enployer’s interest. 156 Mch. App. at
816-17, 402 N.W2d at 511. The Court of Appeals of M chigan

di sagreed, holding that the defendants were only entitled to
recovery of salaries and benefits that would not have been paid
otherwise. |d. at 817-18, 402 N.W2d at 511-12. The rel evant
statutory |l anguage limted reinbursenent to “reasonabl e costs
and expenses” and the court, citing Savage, found that the term
“expenses” in the statute contenplated “only out-of - pocket

outl ays of noney and [did] not include salaries to .

enployees . . . that would be paid even if the condemmati on
proceedi ng had not been brought.” 1d. at 818, 402 N W2d at
511-12.

In all three of these condemmation cases, the interpretation
of the term*“expenses” in the statutory | anguage to limt
recovery to actual cash outlays was determ native. Although

Savage, Escanaba, and Moxness did not involve enploynment, we

find persuasive the reasoning applied to the relevant statutory

| anguage in those cases.

12



B
Before finally settling on the neaning of the statutory
phrase, we test our interpretation of “ordinary and necessary
expenses” in this context against the general assenbly’s
expressed policy to balance the rights of teachers and school
districts and the applicable principles of contract |aw
1
Current article 63 of title 22 was enacted, in substance, as
article 18 of chapter 123 in C R S. 1963. The substance of the
damages provision of section 22-63-202(2)(a) was enacted in 1967
under section 123-18-7. Ch. 435, sec. 1, § 123-18-7, 1967 Col o.
Sess. Laws 976, 978. There is no extant l|legislative history for
the 1967 act. In 1990, the article was repeal ed and reenacted
at its present location and titled the “Teacher Enpl oynent,
Conpensation, and D sm ssal Act of 1990.”
The 1990 reenactnent included a | egislative declaration
absent from prior enactnents, which stated:
The general assenbly hereby finds and
declares that this article is enacted to
ensure that the educational system of the
state of Col orado is being served by the
best teachers available while at the sane
time allow ng such teachers the academ c
freedom necessary to provide the best

education possible to the children of this
state.

13



§ 22-63-102, C. R S. (2005). This pronouncenent evidences the
|l egislature’s desire to balance the public and private interests
of school districts and teachers through the Act.

One such interest is a school district’'s desire to
di scourage |l ast mnute resignations which disrupt preparations
for the com ng school year and force the district to scranble to
find repl acenent teachers. The Adanms County School District
takes the position that a deterrent is needed to prevent the
conplications of |last mnute teacher vacancies. The District
suggests that section 22-63-202(2)(a) should be read to
ef fectuate the nost expansive damages provision in the interest
of deterring |late resignations.

Kl i nger contends that the District’s interpretation of
section 22-63-202(2)(a) places an inordinate burden on the backs
of its teachers. She asserts that the legislature s intent was
to reinburse a school district for actual outlays, not the cost
of salaries that woul d have been paid in any event, up to one-
twelfth of a teacher’s annual salary. According to Klinger, had
the legislature intended to enact a deterrent penalty provision,
it would have included | anguage to that effect and levied a flat
one-twel fth salary deduction instead of capping damges at
“ordi nary and necessary expenses.”

We are persuaded by Klinger’s position that the | egislature,

in balancing the interests of school districts and their

14



teachers, did not intend section 22-63-202(2)(a) strictly as a
penalty for teachers who fail to give adequate notice. As this
case illustrates, the interests of school districts are not

al ways on one side of this type of dispute. Wile the Adans
County School District may have been damaged by Klinger’s
actions, the Jefferson County School District benefited from her
| ate decision to change schools. |Inposing a prohibitive
deterrent penalty on the teacher in such instances may al so
penalize the hiring school district.

Furthernore, a high damage award serves as a disincentive to
teacher nobility. 1In this case, there was no bad faith.
Klinger’'s personal conflict made it difficult for her to fulfil
her assignment. Her application for reassignnment evidences her
attenpt to conply with school district procedures. The District
deni ed her request and penalized her one nonth’'s salary for
resigning with late notice. This inequitable result doe not
reflect the balancing of interests invoked by the legislative
decl aration of section 22-63-102.

The nmere possibility of a one-twelfth salary deduction is
deterrent enough for the average, nodestly-paid teacher. W are
reluctant to read a nore stringent penalty into the statute
w thout |egislative direction. The “ordinary and necessary
expenses” | anguage tenpers the perm ssible damage award,

protecting teachers’ interests, and limting the school

15



district’s recovery to actual expenditures in the service of
finding a replacenent teacher.
2.

In addition to being consistent wwth the general assenbly’s
particul ar choice of |anguage, this interpretation of “ordinary
and necessary expenses” i s supported by basic contract
princi pl es which apply here because section 22-63-202(2)(a) was
i ncorporated by reference into Klinger’s enploynent contract.
In this regard, we are infornmed by the general objective of
remedi es for breach of contract that such damages be
conpensatory, not punitive. Restatenent (Second) of Contracts
§ 356 cnt. a (1981).° Liquidated damages provisions are
permtted, and, in fact, encouraged as |ong as those provisions
are “reasonable in the light of the anticipated or actual | oss
caused by the breach and the difficulties of proof of |oss.”
Id. 8§ 356(1). For this reason “[a] termfixing unreasonably
| arge |iqui dated damages i s unenforceable on grounds of public
policy as a penalty.” I|d.

Qur courts have stated that a contract provision for

i qui dated damages is invalid as a penalty if it is unreasonably

> W are directed to the Restatenent of Contracts by the
Rest at ement ( Second) of Agency, which states: “An agent who
commts a breach of his contract wwth his principal is subject
toliability to the principal in accordance with the principles
stated in the Restatenent of Contracts.” Restatenent (Second)
of Agency 8§ 400 (1958).

16



| arge for the expected loss froma breach of contract. Bd. of

County Commirs of Adanms County v. City & County of Denver, 40

P.3d 25, 32 (Colo. App. 2001). Unless the contract on its face
establishes that the stipulated |iquidated damages are so

di sproportionate to any possible loss as to constitute a
penalty, the determ nation of whether the specified damages

constitute a penalty is a question of fact. Rohauer v. Little,

736 P.2d 403, 410 (Colo. 1987). 1In order to determ ne whether a
| i qui dat ed danages provi sion constitutes a penalty, the court
must consi der:

(1) whether the parties intended to

I i qui date damages; (2) whether the anount of
I i qui dat ed damages, when viewed as of the
time the contract was nmade, was a reasonable
estimate of the presuned actual danages that
t he breach woul d cause; and (3) whet her,
when viewed again as of the date of the
contract, it was difficult to ascertain the
anount of actual danages that would result
froma breach

| d. (enphasis added).
Section 22-63-202(2)(a), incorporated into a teacher’s

contract, only produces a reasonable estimte of actual damages

if the limtation on the damage award to “ordi nary and necessary
expenses” is read to include only actual expenditures or cash
outlays. The District’s proposed reading of the statutory

| anguage--interpreting “ordinary and necessary expenses” to

i nclude sal aries that woul d be paid out regardl ess of whether or

17



not a breach of contract occurs--results in an unreasonable
estimate of presuned actual damages to the school district. As
aresult, the District’s interpretation renders the |iquidated
damages provision a penalty. W decline to read the

| egislature’s intent behind the phrase “ordi nary and necessary
expenses” in section 22-63-202(2)(a) in such a way as to create
a punitive renedy.

Therefore, we construe “ordinary and necessary expenses” in
section 22-63-202(2)(a) to limt damages to actual cash outl ays,
consistent wwth its statutory context, the public policy
interests stated by the general assenbly, and basic contract
I aw.

| V. Concl usi on

Consequently, we find that the court of appeals erred in
determ ning that the phrase “ordinary and necessary expenses” in
section 22-63-202(2)(a) allows for recovery of overhead. W
find that the term“ordi nary and necessary expenses” in the
statute does not include overhead for the purposes of
cal culating statutory damages. W reverse the judgnent of the
court of appeals and remand to the court of appeals to return
the case to the trial court with directions to enter judgnent

for Klinger in an anobunt consistent with this opinion.

18



JUSTI CE MARTI NEZ di ssents, and JUSTI CE BENDER joins in the
di ssent:

The majority opinion concludes that the term “ordi nary and
necessary expenses” excludes the costs typically incurred by the
D strict when searching for a replacenent teacher. The majority
notes the Black’s Law Dictionary definition of “expense” as
“Ialn expenditure of noney, tine, |abor, or resources to
acconplish a result,” and “ordinary and necessary expense” as
“[a] n expense that is normal or usual and hel pful or appropriate
for the operation of a particular trade or business and that is
paid or incurred during the taxable year.” M. op. at 10.
Nonet hel ess, the majority avoids the obvious conclusion that
“ordi nary and necessary expenses” includes the usual and norma
expenditures of noney, tine, |abor, and resources. The majority
reaches this result by limting this definition to a tax or
accounting context, finding “ordinary and necessary expenses”
anbi guous and | ooking to the | aw of condemati on for gui dance.
| read the plain neaning of “ordinary and necessary expenses” as
the “normal or usual” expenditure of resources including those
costs typically incurred by the District when searching for a
repl acenent teacher. Therefore, | respectfully dissent.

Following its analysis of the court of appeals’ decision
and an exam nation of the legislative history of the statute,

the majority concludes that Iimting “ordi nary and necessary



expenses” to actual cash outlays is “consistent with its
statutory context, the public policy interests stated by the
general assenbly, and basic contract law.” M. op. at 18. The
maj ority reaches this conclusion by eschew ng the plain neaning
of the termand finding “ordinary and necessary expenses”
anbi guous. The majority justifies this nove by finding the
definition of “ordinary and necessary expenses” different in the
taxation or accounting context than in the damages context of
condemmati on cases.

The majority’ s approach runs counter to principles of
statutory construction that nandate we | ook first and forenbst
to the plain and ordi nary neaning of words when interpreting a

statute. People v. Yascavage, 101 P.3d 1090, 1093 (Col 0. 2004).

Absent anmbiguity in the statute, we need not | ook to additional
principles of statutory construction. 1d. W abandon the
literal |anguage of a statute to give effect to the legislative
intent only where a literal interpretation would |ead to an

absurd result. Crowe v. Tull, 126 P.3d 196, 201 (Col 0. 2006).

Here, the statutory language is straightforward. It states
in relevant part: “Said damages shall not exceed ordinary and
necessary expenses of a board to secure the services of a
sui tabl e repl acenent teacher or chief admnistrative officer.”

8§ 22-63-202(2)(a), CRS. (2005). The statute calls for the



rei nmbursenent of ordinary, not extraordinary expenses - as in
t hose expenses incurred in the usual course of business.
The contractual |anguage is consistent with this approach:

Damages. |If the Teacher abandons, breaches, or

ot herwi se refuses to performservices for the District
pursuant to the ternms of this Agreenent, the District
shall be entitled to recover fromthe Teacher all
damages provided by |l aw, including, but not by way of
l[imtation, the right to recover damages in securing
the services of a suitable replacenent teacher, not in
excess of 1/12th [sic] of the Teacher’s annual sal ary.

(Enphasi s added). Both the statute and the contractual
provision call for the reinbursenent of the ordinary and
necessary costs of finding a replacenent teacher. There are no
caveats suggesting these costs should be limted to cash outl ays
or extraordinary costs not incurred by the District in the usual
course of business. |If anything, the terns “ordinary” and
“necessary” suggest that a teacher is liable for costs typically
incurred by the District when searching for a replacenent, even
“the costs of salaries that would have been paid in any event.”
Maj . op. at 14.

Al though there may be differences in how the term “ordi nary
and necessary expenses” is enployed in the context of accounting
or taxes as conpared to the damages context, the najority uses
this distinction to effectively read “ordinary” and “necessary”
out of the statute entirely. 1In lieu of a plain reading of

“ordi nary and necessary expenses,” the majority turns to the



di stinction drawn between “overhead” and “expenses” in the
damages context. Maj. op. at 11-12. After determ ning that
“expenses” are nore limted in scope than “overhead,” see id.,
the majority argues that its result is nore consistent wth the
l egislative intent. This analysis finds anbiguity where there
i s none and does not offer an explanation as to why a literal
readi ng of the statute would |lead to an absurd result.

Throughout the majority opinion there is an assunption that
actual expenditures or danages do not include the ordinary costs
of finding a replacenment, such as “salaries that woul d be paid
out regardl ess of whether or not a breach of contract occurs.”
Maj. op. at 17-18. The problemw th this assunption is that it
i gnores the economc notion of scarcity entirely. Wen the
District enploys its resources to find a teacher’s repl acenent,
it is shifting those resources away fromother activities. By
shifting these scarce resources away fromtheir next best
alternative uses, the District’s overall costs of operation
rise. These are real costs that anount to “actual expenditures”
despite their indirect nature.

In direct contrast, the majority limts recovery to a nuch
narrower view of costs. Mij. op. at 15-16, 18. |In effect, the
majority limts recovery to excess or superfluous costs not
incurred in the usual course of business. This is especially

apparent given that the parties stipulated that “the item zed



activities were necessary and ordinary to recruit and hire a
repl acenent teacher.” Mj. op. at 5 n.4.

Finally, although the majority exam nes the |egislative
hi story and the public policy underlying the statute to discern
the legislative intent, it is not clear that the majority’s
concl usion accords with that intent. The mgjority finds the
statute bal ances the interests of school districts and their
teachers. Mj. op. at 13. However, the mgjority’s concl usion
that “ordinary and necessary expenses” are limted to cash
outlays fails to strike the appropriate balance. The statute’s
stated goal is to “ensure that the educational system of the

state of Colorado is being served by the best teachers avail abl e

while at the sane tinme allowi ng such teachers the academ c
freedom necessary to provide the best education possible. . .~
Maj. op. at 13, quoting Teacher Enploynent, Conpensation, and
Di sm ssal Act of 1990, § 22-63-102, C R S. (2005) (enphasis
added). The penalty provision of section 22-63-202(2)(a)
provi des an incentive for teachers to give the District
sufficient notice, which thereby gives the District a | arger
time frane to find suitable replacenents and i nposes sone
rigidity in the | abor market in favor of the District. This
clearly assists the District in finding the “best teachers
avai | abl e and does not affect the concomtant consideration of

affording teachers “academ c freedom” See id.



Further, by providing a cap on danages of one-twelfth of a
teacher’s annual salary, the legislature effectively mtigated a
teacher’s liability. This mtigation suggests the |egislature
was well aware that the potential costs of finding a suitable
repl acenent coul d exceed a teacher’s nonthly salary and that
such costs woul d be excessive. This cap — not the extraordi nary
outlay restriction inposed by the majority - is the one intended
by the |l egislature as a suitable balance to the District’s
interests. And contrary to the suggestion of the majority and
Klinger, see maj. op. at 14-15, this cap on damages by no means
underm nes the overall goal of deterrence; rather, it recognizes
t hat beyond sone point, excessive liability has a di m nished
effect on deterrence and offers no net benefit.

In sum the statute is not ambi guous and giving effect to
the plain nmeaning of “ordinary and necessary expenses” does not
lead to an absurd result. Accordingly, it is the court’s
inperative to interpret the phrase literally so as to effectuate
the intent of the legislature. The majority’ s interpretation of
“ordi nary and necessary expenses” does not reflect its plain
meani ng, is inconsistent with the legislature’s stated goal, and
exceeds the bounds of our rules for statutory construction.
Because the najority interprets “ordi nary and necessary
expenses” in a manner so narrow it does not conport with its

pl ain and ordinary neaning, | respectfully dissent.



| am authorized to say that JUSTICE BENDER joins in this

di ssent.



