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Nos. 05SA273 and 05SA294, People v. NNR — The trial court abused
its discretion in disqualifying district attorney and assi st ant
district attorney based on the trial court’s finding of an
appearance of inpropriety.

In a juvenil e-del i nquency proceeding, the trial court
ordered disqualification of the district attorney and an
assistant district attorney based on the trial court’s finding
that their participation in the proceeding created an appearance
of inpropriety. The Suprene Court consolidated NR’'s C AR
Rule 21 Motion with the People’s interlocutory appeal, and now
rever ses.

The Suprene Court concludes that section 20-1-107(2),

C.R S., as anended by the General Assenbly in 2002, elim nates
“appearance of inpropriety” as a basis for disqualification of
district attorneys. Therefore, the Court holds, the trial court
abused its discretion in basing disqualification on an appearance

of inpropriety. The Court further holds that disqualification is
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not warranted in this case under the terns of section 20-1-

107(2), C.R'S. (2005).
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| . Facts and Procedural History

This case arises froma one-vehicle accident that occurred
in Yumra County on or about February 18, 2002. Mallory Funaro,
who was fifteen years old at the tinme of the accident, was
driving a truck in which sixteen-year-old NN R was a passenger.
The truck rolled over; Funaro was ejected fromthe truck and
ended up pinned underneath it. She was alive, but seriously
infjured. N R was aware that Funaro was alive and pi nned under
the truck, but he left the accident scene and did not inform
anyone of Funaro’s predi canent.

Law enf orcenent discovered the accident and Funaro at
approximately 3:00 a.m, sone two hours after the accident.
Funaro was still alive and pinned under the truck, wearing jeans
and a sports bra with no jacket. The tenperature was bel ow
freezing in the two hours Funaro spent pinned under the truck.
Funaro was transported to Yuma Hospital, where she died after
sevent een days of unsuccessful nedical care.

At the tinme of the accident, the District Attorney for the
Thirteenth Judicial District, which enconpasses Yuna County, was
Mark T. Adans. District Attorney Adans investigated the case and
determ ned that there was not sufficient evidence to convict N R
of any crinme in connection with the accident. He therefore
declined to press charges against NR On Septenber 29, 2004,

Brian and Beverly Funaro filed a Petition for Order Requiring



District Attorney to Explain Refusal to Prosecute under section
16-5-209, C.R S. (2005).

In the Novenber 2004 general el ection, Robert Watson
repl aced Adans as the District Attorney for the Thirteenth
Judicial District. On February 17, 2005, District Attorney
Wat son brought a juvenil e-delinquency petition charging NR wth
commtting acts in connection with Funaro’s death that if
commtted by an adult, would constitute the offenses of attenpted
second- degree nurder, section 18-3-103(1), 18-2-101 C R S.
(2005), manslaughter, id. section 18-3-104(1)(a), three counts of
attenpt to influence a public servant, id. section 18-8-306, two
counts of contributing to the delinquency of a mnor, id. section
18-6-701, crimnally negligent homcide, id. section 18-3-105,
and conspiracy to commt attenpt to influence a public servant,
id. sections 18-8-306, 18-2-201.1'

On June 2, 2005, N.RP. filed a Motion to Dismss or, in the
Alternative, to Disqualify District Attorney Robert Watson and
Appoi nt a Special Prosecutor. This notion argued, anong other

t hi ngs, that there was no probabl e cause to support the

! Shortly after the filing of these charges, the Funaros’ Petition
for Order Requiring District Attorney to Explain Refusal to
Prosecute was di sm ssed as noot.



attenpted second-degree nurder charge. 1In an order dated July
20t h, 2005, Yuma County District Judge Steven E. Shinn, view ng
the facts in the light nost favorable to the prosecution,
determ ned that probable cause existed to support the charges
against NNR, including the attenpted second-degree nurder
charge, and bound the case over for trial.

On Septenber 12, 2005, Yunma County District Judge M chael
Singer issued an order on NNR’'s Mition to Dismss or, in the
Alternative, to Appoint a Special Prosecutor. Judge Singer
denied NR s notion to dismss primarily because of Judge
Shinn’s previous determ nation that probable cause supported the
al | egations against N R

Wth respect to NNR s request for disqualification, Judge
Singer first considered section 20-1-107(2) of the Col orado Code,
whi ch aut horizes disqualification of a district attorney when
“the court finds that the district attorney has a personal or
financial interest or special circunstances exist that would
render it unlikely that the defendant would receive a fair
trial.” Noting that the |egislature amended section 20-1-107 in
2002, Judge Singer concluded that the anmended version of the
statute should apply because District Attorney Watson filed the
juveni |l e-del i nquency petition in 2005. Applying this section to

the instant case, Judge Singer ruled that the district attorney’s



office did not have an interest in the case that required its
di squalification

However, Judge Singer ruled that disqualification was
necessary because of an “appearance of inpropriety.” Judge
Si nger concl uded that continued prosecution of NR by District
Attorney Watson woul d create an appearance of inpropriety because
Wat son had “enjoyed substantial political support fromthe nother
of the victint in his canpaign for district attorney and because
Wat son’ s decision to prosecute NNR reversed the “rather strongly
held position” of former District Attorney Adans that prosecution
of NNR was inappropriate. Judge Singer further concluded that
an appearance of inpropriety required the disqualification of
Assistant District Attorney Steve Jones, who had “had a
significant anmount of involvenment with the case during M. Adans’
tenure.”

To renedy the appearance of inpropriety, Judge Singer
ordered District Attorney Watson to choose anot her deputy
district attorney fromthe Thirteenth District to prosecute the
case. He further ordered Watson to erect an “ethical wall” to
prevent Watson and Jones from having any further involvenent in
t he case.

On Septenber 19, 2005, the People filed a notice of
interlocutory appeal of the court’s order disqualifying Watson

and Jones. On Cctober 11, 2005, NR filed a conbined Petition



for a Rule to Show Cause Pursuant to C A R 21 and Mdtion to
Consolidate Oiginal Proceeding with Pending Interlocutory
Appeal. The Petition to Show Cause requested this court “to
issue a rule to show cause why the District Attorney and his
of fice do not have a conflict of interest in prosecuting this
case and why a special prosecutor fromoutside the Thirteenth
Judicial District should not be appointed.” On Cctober 20, 2005,
this court granted NNR’'s notion to consolidate his petition with
the People’s interlocutory appeal and issued the requested rule
to show cause.
1. Analysis

We are faced, on the one hand, with the People’s appeal of
the trial court’s decision to disqualify Watson and Jones because
of an appearance of inpropriety, and on the other hand, with
N.R 's argunent that the district court should have found a
conflict of interest and disqualified the entire Thirteenth
Judicial District Attorney’s Ofice (hereinafter D strict
Attorney’'s Ofice). W reject NNR’'s argunent that there is a
conflict of interest in this case, and we agree with the Peopl e
that the trial court erred in disqualifying Watson and Jones. W
therefore discharge the rule and reverse the trial court’s
di squalification order.

Thi s opinion proceeds as follows. First, we conclude that

the 2002 anmendnent to section 20-1-107 elim nated *appearance of



inpropriety” as a basis for disqualification of district
attorneys. Next, we apply section 20-1-107 to the instant case
and conclude that it does not authorize disqualification.

A. The Trial Court Erred in Basing D squalification on an

Appearance of Inpropriety
Prior to its amendnent in 2002, section 20-1-107 provided

for disqualification “[i]f the district attorney is interested or
has been enpl oyed as counsel in any case which it is his duty to
prosecute or defend.” § 20-1-107, C R S. (2001) (anended 2002).
The anended version of section 20-1-107 specifies that “[a]
district attorney may only be disqualified in a particul ar case
at the request of the district attorney or upon a show ng that
the district attorney has a personal or financial interest or
finds special circunstances that would render it unlikely that
t he defendant would receive a fair trial.” § 20-1-107(2), CR S

(2005) .2 See An Act Concerning Procedural Changes for the

2 Because the |l egislature has made no changes to the statute since
t he 2002 anendnment, we cite to the 2005 version of the statute.

Al so, we construe section 20-1-107(2) to permt disqualification
when the trial court, and not the district attorney, finds
speci al circunstances that would render it unlikely that the

def endant would receive a fair trial. W are aware that this
provision could be interpreted to allow disqualification only if
the district attorney finds the “special circunstances.”

However, the section later provides that a notion to disqualify
shall not be granted unless “the court finds that . . . special

ci rcunst ances exist that would render it unlikely that the

def endant would receive a fair trial.” W are persuaded that
this is the neaning the |legislature intended. “W construe a
statute so as to give effect to every word, and we do not adopt a



Strengthening of Crimnal Laws, ch. 210, sec. 4, § 20-1-107(2),
2002 Col 0. Sess. Laws 758-59 (making this anendnent).

We conclude that, in using the word “only” and defining with
specificity the circunstances under which disqualification is

proper, the amended version of section 20-1-107 elimnates

construction that renders any term superfluous.” Slack v.
Farmers I ns. Exchange, 5 P.3d 280, 284 (Colo. 2000). In light of
the earlier provision permtting prosecutors to request their own
di squalification, requiring that the “special circunstances” be
found by the prosecutor would render this latter provision
superfluous. W therefore conclude that this finding is to be
made by the court.




“appear ance of inpropriety” as a basis for disqualification.?

® The anended version of section 20-1-107 contains a
“l egislative declaration” that states, “The general assenbly
finds that the office of the district attorney was created by the
state constitution and that the state constitution gives to the
general assenbly the exclusive authority to prescribe the duties
of the office of the district attorney.” § 20-1-107(1), C R S.
(2005). This legislative declaration arguably conflicts with
this court’s statenent in In Interest of J.E S., 817 P.2d 508
(Col 0. 1991), that the inherent powers of the judiciary include
"‘TalJll powers reasonably required to enable a court to perform
efficiently its judicial functions, to protect its dignity,
i ndependence, and integrity, and to make its |lawful actions
effective.’”” 1d. at 511 (quoting Pena v. District Court, 681
P.2d 953 (Colo. 1984)). It also appears to contradict a nunber
of cases in which we have suggested that the courts’ authority to
disqualify district attorneys extends beyond the authority
granted to them by statute. See In re Estate of Myers, 130 P. 3d
1023, 1025 (Colo. 2006) (“[We have often noted that courts have
the i nherent power to ensure both the reality and appearance of
integrity and fairness in proceedings before them and to that
end, they necessarily retain the discretion to disqualify
attorneys fromfurther representation.”) (citing People v.
Garcia, 698 P.2d 801, 806 (Colo. 1985)); Garcia, 698 P.2d at 805-
06 (upholding trial court’s order disqualifying district attorney
because of an “appearance of inpropriety” and relying on the Code
of Professional Responsibility and the Mddel Rul es of
Prof essi onal Responsibility); MFarlan v. District Court, 718
P.2d 247, 249 (Col o. 1986) (“W have recogni zed that the
appearance of inpropriety standard of Canon 9 is applicable to
t he question of whether an attorney nust be prohibited from
participating as a prosecutor in crimnal litigation.”); People
ex. Rel. Lindsley v. Dist. Court, 29 Colo. 5, 15-16, 66 P. 896,
899 (1901) (holding that, where the trial court suspected that
the district attorney may have been involved in a crine, the
court had authority to appoint an attorney from outside the
district attorney’s office, in part because “[t]he district court
has the inherent power to protect itself and direct
investigations in a manner which will render them thorough and
inpartial”) (citing Roberts v. People, 11 Colo. 213, 17 P. 637
(1888)); Roberts, 11 Colo. at 215, 17 P. at 638 (noting that even
in the absence of statutory grounds that support disqualification
and appoi ntnment of a substitute district attorney, “we are not
prepared to say that a nisi prius court may not make such an
appoi ntment for good and sufficient reasons other than those
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Therefore, the trial court did not have the authority to

di squalify Watson and Jones on this basis. See DelLong v.

Trujillo, 25 P.3d 1194, 1197 (Col o. 2001) (concluding that an
error of law constitutes an abuse of discretion). Below we
consi der whet her disqualification was appropriate under section
20- 1-107.

B. Section 20-1-107 Does Not Authorize Disqualification in This

Case
1. The Anended Version of Section 20-1-107 Controls This Appeal
Before applying the statute to the trial court’s

di squalification order, we nust answer the prelimnary question
of whether the anended version of the statute controls the case.
The accident that gave rise to this prosecution occurred in

February 2002, sonme five nonths before July 2002, the date on

specified in the statute”); see also People v. Wtty, 36 P.3d 69,
73 (Colo. App. 2001) (“For well over a century, it has been the
law in Colorado that a trial court may excuse a district attorney
from prosecuting a case and appoi nt another ‘for good and
sufficient reasons other than those specified in the statute.’”)
(quoting Roberts, 11 Colo. at 215, 17 P. at 638); but see People
v. CV., 64 P.3d 272, 274 (2003) (characterizing the appearance-
of -inpropriety standard as arising under the disqualification
statute).

We find it unnecessary in this case to deci de whether the

| egislature’ s claimof exclusive authority “to prescribe the
duties of the office of the district attorney” in the context of
di squalification conflicts with the judiciary’ s inherent
authority “to protect its dignity, independence, and integrity.”
In Interest of J.E.S., 817 P.2d at 511

11



whi ch the anmended version of section 20-1-107 becane effective.
However, the conduct governed by section 20-1-107 is not NR'’s
behavi or on the night of the accident, but District Attorney
Wat son’s decision to file charges against NR  Because Watson
made this decision after July 2002, the anended version of
section 20-1-107 controls the instant appeal.

There is a presunption in Colorado |aw that |egislation is
to be applied prospectively. 8§ 2-4-202, CR S. (2005); Ficarra

v. Dep’'t of Regulatory Agencies, Div. of Ins., 849 P.2d 6, 13

(Colo. 1993). W have held that “[l]egislation is applied
prospectively when it operates on transactions that occur after
its effective date.” Ficarra, 849 P.2d at 11. The presunption
of prospective application is based on the “general consensus
that notice or warning of the rules should be given in advance of
the actions whose effects are to be judged.” 2 Norman J. Singer,

Statutes and Statutory Interpretation, 8 41:2 (6th ed. 2001).

The transaction “whose effects are to be judged” by NN R ’s notion
for disqualification is District Attorney Watson’s 2005 deci si on
to bring charges against N.R % Therefore, the anended version of

section 20-1-107 controls our anal ysis.

* Indeed, M. Watson was not elected District Attorney until
Novenber 2004, sone two years after the 2002 version of section
20- 1- 107 becane effective. As the trial court noted, “[i]t would
be anomal ous indeed to hold M. Watson to the standard extent
[sic] prior to July 1, 2002, for conduct of his occurring well
after that date.”

12



Havi ng determ ned that the anmended version of section 20-1-
107 controls this case, we proceed to apply the statute. Under
the statute, disqualification is only proper when 1) the district
attorney requests his own disqualification; 2) the district
attorney has a personal or financial interest in the prosecution;
or 3) special circunstances exist that would render it unlikely
that the defendant would receive a fair trial if prosecuted by
the district attorney. 8§ 20-1-107(2), C R S. (2005). It is
clear that the first of these three scenarios is not present:
Wat son has not requested his own disqualification. Below we
consi der whether the other two scenarios are present.

2. The District Attorney’'s Ofice is not “Interested” in NR's
Prosecuti on Under Section 20-1-107

N. R does not argue that anyone in the District Attorney’s
Ofice has a financial interest in his case. Instead, N R
appears to argue that the fact that Watson’s predecessor had
declined to bring charges against NNR, along wwth the fact that
Wat son recei ved substantial political support fromthe victims
not her in his canpaign to becone district attorney, denonstrates
t hat Watson has a personal interest in NNR’'s prosecution. The
trial court rejected this argunent, and we agree with the trial

court’s ruling.

13



I n a nunber of cases under earlier versions of section 20-1-
107, we have discussed what sort of “interest” may serve as the

basis for disqualification. |In People v. Palono, 31 P.3d 879

(Col 0. 2001), we noted that our inquiry on this issue has
“focused on whether the nenbers of the district attorney’ s office
woul d stand to receive personal benefit or detrinent fromthe

outcone of a case.” |d. at 882; see also People ex rel.

Sandstromv. Dist. Court, 884 P.2d 707, 711 (Colo. 1994) ("'[T]he

interest which requires the renoval of a district attorney for
the particular occasion . . . is such a concern in the outcone of
the matter that he will either reap sone benefit or suffer sone

di sadvantage.’ ") (quoting Gray v. District Court, 42 Col o. 298,

304, 94 P. 287, 289 (1908)). W have also held that the
disqualification statute “is designed to authorize the
disqualification of a district attorney and to allow for the
appoi ntnent of a special prosecutor only when the district
attorney has an interest in the litigation apart fromhis
prof essional responsibility of upholding the law.” People v.

District Court In and For Second Judicial Dist., 189 Col 0. 159,

162, 538 P.2d 887, 889 (Colo. 1975) (hereinafter Second Judi ci al

District).
The above cases stand for the proposition that a district
attorney does not have a personal interest in a prosecution that

warrants disqualification unless he stands to receive sone

14



personal benefit (or suffer sonme detrinent) fromthe outcone of
the prosecution that is unrelated to his duty to enforce the | aw
The trial court found that “[t]he next election for D strict
Attorney of this District will take place in 2008. Any perceived
advantage to M. Watson fromfiling a case at this stage of his
tenure is tenuous, at best.” N R, then, points to no benefit or
detrinent to M. Watson that is dependent on the outcone of

N.R 's prosecution. Moreover, to the extent N.R’'s argunent
relies on the fact that Watson’s predecessor declined to file
charges, any analysis of Watson’s alleged interest in the case
shoul d consider the propriety of Watson’s decision to file
charges. In light of the fact that a trial judge has found
probabl e cause for the attenpted second-degree nmurder charge, it
appears that Watson is sinply performng his professional duty to
execute the laws of the State of Col orado.

Along with his contentions about Watson’s interest, N R
argues that the entire District Attorney’'s Ofice “suffers froma
conflict of interest in prosecuting N.R because of the
concessions and judicial adm ssions the office nade during the
forced- prosecution case brought by the Funaros.” This argunent
refers to statenents made by the District Attorney’'s Ofice—wahen
it was under the direction of District Attorney Adanms—n response
to the section 16-5-209 action brought against the Ofice by the

parents of the victim NR fails to show how the actions of the

15



District Attorney’s Ofice under the prior |eadership of D strict
Attorney Adans woul d nmake it nore likely that any nenber of the
District Attorney’s Ofice would receive a “benefit or detrinent
fromthe outcone of the case” against him Pal onp, 31 P.3d at
882. Therefore, he has not denonstrated that the District
Attorney’'s Ofice is interested in the prosecution under section
20-1-107.

3. NR WIIl Not Receive an Unfair Trial if he is Prosecuted by
the Thirteenth Judicial District

The final scenario in which disqualification is proper under
section 20-1-107 is when the trial court finds that “special
ci rcunst ances exist that would render it unlikely that the
def endant would receive a fair trial.” The trial court does not
appear to have expressly considered this basis for
di squalification. However, for the reasons di scussed bel ow, we
concl ude that disqualification would not be appropriate under the
“speci al circunstances” provision of section 20-1-107.

We have not previously construed the “speci al
ci rcunst ances” provision of section 20-1-107, which was added in
the 2002 anendnment to the statute. However, in several cases
brought under earlier versions of the statute, we have di scussed
what type of circunstances would render a prosecution so unfair

as to require renoval of the prosecutor. See Wweeler v. District

Court, 180 Colo. 275, 278-79, 504 P.2d 1094, 1096 (1973) (“Wen

16



one seeks to disqualify a prosecuting attorney . . . it is
i ncunbent upon himto establish facts fromwhich the trial court
may reasonably conclude that the accused will probably not

receive a fair trial to which he is entitled.”); see al so People

v. C V., 64 P.3d 272, 275-76 (2003) (“It is incunbent upon the
defendant to present sufficient evidence to support a concl usion
that he or she will be denied a fair trial if the prosecuting
attorney is allowed to proceed with the prosecution.”); Second

Judicial District, 189 Colo. 159, 162, 538 P.2d 887, 889 (1975)

(consi dering whet her “the defendant would not receive a fair
trial if the district attorney or any nmenber of his staff was the
prosecutor”).

Second Judicial District is a useful precedent for

determ ni ng whet her circunstances exist “that would render it
unlikely that [NNR] would receive a fair trial.” § 20-1-107(2).

In Second Judicial District, the trial court disqualified a

district attorney who was running for mayor while he was
prosecuting the defendant. The trial court based
disqualification on the fact that the district attorney’s nayoral
canpai gn conm ttee had purchased an advertisenent in the Denver
Post that applauded his “willingness bordering on zeal to seek
out controversial issues” and his prosecution of the defendant
for the defendant’s “shaky financial deals.” 189 Colo. at 161

538 P.2d at 888. After noting that a petition to disqualify a

17



district attorney nust “establish facts fromwhich the trial
court may reasonably conclude that the accused will probably not
receive a fair trial,” this court reversed the disqualification
concluding that “it would be beyond belief that anyone could
state on the basis of [the advertisenent] that [the defendant]
woul d be subjected to an unfair trial because of this district
attorney's past, current, or future participation in the case.”
ld. at 162-63, 538 P.2d at 889.

We conclude that the rule of Second Judicial District

controls the instant case. N.R 's contention that Watson i s
politically indebted to the Funaro famly is very simlar to the

argunment in Second Judicial District that the district attorney

in that case would “reap political gain fromhis participating in
[the defendant’s] case, and [woul d] therefore be placed in a
position of over extending in an effort to convict and thus [the
def endant] would be unfairly tried.” 1d. at 162, 538 P.2d at

888.

Just as this argunent failed in Second Judicial District, we

conclude that it fails here. First, as discussed above, given
the trial court’s finding that probable cause supports the
attenpted second-degree nurder charge against NR, there is a
strong basis for the conclusion that Watson’s sole notive in
prosecuting NNR is to enforce the law. Further, even if Watson

owes his election to the Ofice of District Attorney in part to

18



the efforts of the Funaro famly, this fact will be no nore
likely to cause himto “over extend” in performng his
prosecutorial function than would the political advertisenment in

Second Judicial District cause the district attorney in that case

to “over extend.” 1d. at 162, 538 P.2d at 888.

N.R, then, points to no circunstances in the instant case
that render it unlikely that he would receive a fair trial if
prosecuted by the Thirteenth Judicial D strict Attorney's Ofice,
and disqualification would therefore be inproper under the
“speci al circunstances” provision of section 20-1-107. The
di squalification order therefore nust be reversed.

I11. Conclusion

To summari ze, we conclude that the amended version of
section 20-1-107 elimnates “appearance of inpropriety” as a
basis for disqualification. Because none of the bases for
disqualification listed in section 20-1-107 is present in the
i nstant case, the trial court abused its discretion in
disqualifying the district attorney. W therefore reverse the
disqualification order and remand for proceedi ngs not
i nconsi stent with this opinion.

JUSTI CE BENDER concurring in part and dissenting in part,
CHI EF JUSTI CE MULLARKEY and JUSTI CE MARTINEZ join in the

concurrence and di ssent.
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JUSTI CE BENDER, concurring in part and dissenting in part.

| concur with the majority’s application of the first two
statutory circunstances authorizing district attorney
di squalification because the district attorney did not nove to
di squalify hinmself and because the district attorney did not have
a personal or financial conflict of interest. However, |
di sagree with the mgjority’s holding that the trial court abused
its discretion because “appearance of inpropriety” is not one of
the bases for disqualification in the disqualification statute
and because none of the bases for disqualification in the
di squalification statute occurred here. This holding effectively
treats the disqualification statute as articulating the sole
means by which a trial court may disqualify a district attorney
and elimnates the traditional inherent power of the court to act
in this area absent |egislative authorization.

Trial courts, since the beginning of our Col orado and
federal jurisprudence, have al ways possessed the inherent
authority to protect the integrity of the judicial process and to
ensure that |egal proceedings appear fair to all who observe
them This inherent power includes the power to disqualify a
district attorney, or any attorney, who violates his duties to
the court and to the judicial process. Such duties include the
duty to conply with the Rules of Professional Conduct and the

rules of the court, as well as the special duties that arise from



the district attorney’ s special position as a mnister of
justice. Sonme of these duties do not necessarily inplicate or
threaten the right of a crimnal defendant to receive a fair
trial. In ny view, courts possess the inherent authority to
disqualify a district attorney for violating these duties, even
where the violation or the trial court’s concern does not

i nplicate whether an accused will likely receive a fair trial.
The statute, section 20-1-107, C.R S. (2005), by its use of the
adverb “only,” narrows the traditional and time-honored inherent
power of the courts and thus violates the constitutional doctrine
of separation of powers. Accordingly, | would hold the statute
unconstitutional to the extent it purports to set forth an
exhaustive limting set of circunstances by which a trial court
may disqualify the district attorney.

Addressing this case, the trial court disqualified District
Attorney Watson because it found that his prosecution of N R
“would tend to | ead average nenbers of the community [to believe]
that M. Watson was sonehow behol den to the victinms famly,
|l eading to a political payoff in this case,” and that his
continued participation would “underm ne the credibility of the

criminal process.”t | would hold that the trial court’s findings

! The trial court disqualified both District Attorney Robert
Wat son and Assistant District Attorney Stephen Jones. For
sinplicity, | refer to the disqualification of “the district
attorney.”



support the conclusion that that court acted within its inherent
powers to protect the integrity of the judicial process.

| therefore respectfully dissent.

Because the najority does not reach the question of whether
the court may order an “ethical wall” in this case, and because

this question is addressed in People v. Chavez, 05SA311, | see no

reason to address this question in this dissent.
THE MAJORI TY' S REASONI NG
The district attorney disqualification statute purports to

aut hori ze disqualification only in the follow ng instances: (1)

when the district attorney requests that she be disqualified;, (2)
if the court determnes that the district attorney has a personal
or financial interest in the case; or (3) if the court finds that
speci al circunstances exist that would render it unlikely that

t he def endant would receive a fair trial.?

21 note that the wording of the district attorney
disqualification statute presents serious problens. Section 20-
1-107(2) begins with a sentence that appears to be mssing a
subj ect:

A district attorney may only be disqualified in a

particul ar case at the request of the district attorney

or upon a show ng that the district attorney has a

personal or financial interest or finds special

ci rcunstances that would render it unlikely that the

def endant would receive a fair trial
8§ 20-1-107(2), C. R S. (2005) (enphasis added). This sentence
appears grammatically incorrect because the verb “finds” does not
appear to correspond to any subject. Put another way, this
sentence does not state who nust “find[] special circunstances.”
Al though | agree with the majority that we nust construe this
statute to require the court, not the district attorney, to find



Al t hough the majority concedes that section 20-1-107's claim
of exclusive authority over district attorney disqualification
“arguably conflicts” with our cases applying the inherent power
of the judiciary to protect the dignity, independence, and
integrity of the court, and the judicial process, the majority
finds it “unnecessary” to address these conflicts. M. Op. at
9-10 n.3. Instead, by holding that it need only determ ne
whet her di squalification was authorized under section 20-1-107,
the majority effectively concludes that the disqualification
statute does in fact present an exhaustive |list of circunstances
under which a trial court may disqualify a district attorney.
The majority then anal yzes the facts in this case according to
our precedent concerning fair trial, relying on our holding in

People v. District Court In and For Second Judicial Dist., 189

Col 0. 159, 538 P.2d 887 (1975) (hereinafter Second Judi ci al

District), where we reversed the trial court’s disqualification
of a district attorney whose mayoral canpaign highlighted his
zeal to prosecute the defendant in that case. Maj. Op. at 15-18.
The majority holds that NR, |ike the defendant in Second

Judicial District, did not establish that his trial would be

unfair because the district attorney would reap a political gain

fromprosecuting him |d. at 18. Thus, the majority concl udes

speci al circunstances, the statute is nonethel ess confusing at
best .



that, because the three circunstances in the disqualification
statute are not present,® the trial court abused its discretion
when it disqualified the district attorney. Id.

In my view, the statute’s claimto set forth such an
exhaustive list infringes upon the inherent power of the court to
protect the integrity of the judicial process, to which | now

turn.?

2 | agree with the majority’s holding that the first two
ci rcunst ances were not present because the district attorney did
not nove to disqualify hinself, and he did not have a personal or
financial interest in the case.
1 also disagree with the majority’ s application of the third
category of circunstances, where “special circunstances exi st
that would render it unlikely that the defendant woul d receive a
fair trial.” First, | do not believe that Second Judi ci al
District is sufficiently anal ogous to control the present case.
In that case, we reasoned that the district attorney’s political
advertisenment did not constitute sufficient facts that could make
the court reasonably conclude that the district attorney had an
“Iinterest in the litigation apart fromhis professional
responsibility of upholding the law.” Second Judicial District,
538 P.2d at 889. That case is distinguishable fromthe present
case because here, the trial court specifically found that there
was a |ikelihood that the public would view the prosecution as a
“political payoff,” and if the district attorney continued to
prosecute it would “underm ne the credibility of the crim nal
process.” Second, | disagree with the majority’s reasoni ng that
because the trial court found probable cause to support the
attenpted second degree nurder charge, a “strong basis [exists]
for the conclusion that [the district attorney’ s] sole notive in
prosecuting NNR [was] to enforce the law.” Mj. Op. at 18
(enphasi s added). The fact that the trial court found probable
cause bears no relation to the authenticity of the district
attorney’s notives when he charged NNR In fact, the trial court
found that there was a strong chance that the public would view
the prosecution of NNR as a “political payoff.”

These issues with the majority’ s analysis are secondary because
| disagree with the majority’s broad hol ding, which it reaches
w t hout analysis of the doctrine of separation of powers, that a




| NHERENT POWERS OF THE JUDI Cl ARY AND THE SEPARATI ON OF POWERS
DOCTRI NE

Trial courts have al ways possessed the inherent authority to
protect the integrity of the judicial process and to ensure that
| egal proceedi ngs appear fair to all who observe them

[inherent powers of the judiciary include] [a]ll powers
reasonably required to enable a court to perform
efficiently its judicial functions, to protect its
dignity, independence, and integrity, and to nake its

| awful actions effective. These powers are inherent in
the sense that they exist because the court exists; the
court is, therefore it has the powers reasonably
required to act as an efficient court."”

Pena v. District Court, 681 P.2d 953, 956 (Colo. 1984) (citation

omtted) (underlined enphasis added); see also In Interest of

J.E.S., 817 P.2d 508, 511 (Colo. 1991) (citing Pena for the
proposition that a court has the inherent power to protect its
dignity, independence, and integrity); see also C.J.C. 2(A
(stating that a judge nust conduct hinself at all tinmes in manner
that pronotes public confidence in the integrity and inpartiality
of the judiciary). Courts’ inherent powers derive fromthe
principle, fundanental to our republican constitutional system of
governnent, which mandates that the judiciary is a separate, co-
equal branch of governnment:

courts possess inherent power, that is, authority not

expressly provided for in the constitution but which is
derived fromthe creation of a separate branch of

trial court’s discretion to disqualify the district attorney is
limted to the circunstances listed in the disqualification
statute.



government and which may be exercised by the branch to
protect itself in the performance of its constitutional
duti es.

Board of County Conmirs v. Nineteenth Judicial Dist., 895 P.2d

545, 548 (Colo. 1995) (citing In re Salary of Juvenile D rector,

87 Wash. 2d 232, 245, 552 P.2d 163, 171 (1976) (enphasis added).
We have defined the inherent powers of the judiciary to be the
powers that logically flow fromthe existence of the judiciary as
the third co-equal branch of government. Pena, 681 P.2d at 956.
A court may invoke its inherent power to do what is reasonably
necessary for the orderly and efficient exercise of the

adm nistration of justice — that is, to protect itself in the

performance of its constitutional duties. See Board of County

Commrs, 895 P.2d at 549. Under the Col orado Code of Judi ci al
Conduct, a judge bears a duty to “uphold the integrity and

i ndependence of the judiciary.” C.J.C. 1 (2005).°

> ther jurisdictions have recognized the inherent power of courts
to protect the dignity, independence and integrity of the court
and the judicial process. See, e.g., Valley v. Phillips County
El ection Coom, 183 S.W3d 557, 559 (Ark., 2004) (“Atrial court
has the inherent authority to protect the integrity of the court
in actions before it.”); Virmani v. Presbyterian Health Services
Corp., 350 N.C. 449, 463, 515 S.E.2d 675, 685 (N. C 1999)
(“[T]rial courts always retain the necessary inherent power
granted themby [the state constitution] to control their
proceedi ngs and records in order in ensure that each side has a
fair and inpartial trial”); S Y. v. McMIlan, 563 So.2d 807, 809
(Fla. App. 1990) (“A court has the inherent power to control the
conduct of its own proceedings in order to preserve order and
decorumin the courtroom to protect the rights of parties and
w tnesses, and to generally further the adm nistration of
justice.”); Beit v. Probate and Famly Court Dept., 385 Mass.




The fact that each of the three branches of governnent
enj oys inherent powers is at the heart of the separation of
powers doctrine — the constitutional doctrine that prevents one
branch of governnent from exercising powers that constitute the
excl usi ve domai n of the other branches:

The powers of the governnent of this state are divided
into three distinct departnents, -- the |legislative,
executive and judicial; and no person or collection of
persons charged with the exercise of powers properly
bel ongi ng to one of these departnents shall exercise
any power properly belonging to either of the others,
except as in this constitution expressly directed or
permtted.

Colo. Const. Art. 3 (enphasis added); See also Crowe v. Tull, 126

P.3d 196, 205 (Colo. 2006). This court has recognized the

i nportance of the doctrine of separation of powers because this
constitutional principle protects the ability of judges to settle
di sputes by addressing the issues based upon the | aw and the
constitution without fear of retribution if their decisions are
unpopul ar:

In their responsibilities and duties, the courts nust
have conpl ete independence.... It is the genius of our
governnment that the courts nust be independent,
unfettered, and free fromdirectives, influence, or
interference fromany extraneous source. It is
abhorrent to the principles of our |legal systemand to
our form of government that courts, being a coordinate
departnment of government, should be conpelled to depend

854, 859, 434 N E. 2d 642, 646 (Mass. 1982) (“Judges have the

i nherent power to do whatever may be done under the general
principles of jurisprudence to insure to the citizen a fair
trial, whenever his life, liberty, property or character is at
stake.” (internal citation omtted)).



upon the vagaries of an extrinsic will. Such would
interfere with the operation of the courts, inpinge
upon their power and thwart the effective

adm ni stration of justice. These principles, concepts,
and doctrines are so thoroughly enbedded in our |egal
systemthat they have becone bone and si new of our
state and national polity.

Pena, 681 P.2d at 956 (citing Smth v. MIller, 153 Col o. 35, 40-

41, 384 P.2d 738, 741 (1963)) (enphasis added). Another purpose
of the separation of powers doctrine is to provide a check on the
concentration of power in any one branch of governnment so that no
one branch may arbitrarily assune authority that rightly bel ongs

to another branch. Polhill v. Buckley, 923 P.2d 119, 128 (Col o.

1996) .

One such inherent power we have | ong recognized is the trial
court’s inherent power to disqualify an attorney to preserve the
court’s integrity and to assure the fairness of the trial, even
when doing so required the trial court to go beyond the

applicable disqualification statute. See In re Estate of Mers,

130 P.3d 1023, 1025 (Col o. 2006); see also People v. Wtty, 36

P.3d 69, 73 (Colo. App. 2000) (holding that the trial court did
not violate the doctrine of separation of powers when it
disqualified a district attorney to avoid the appearance of

i npropriety even though this basis for disqualification was not
specifically codified in the fornmer disqualification statute);

Roberts v. People, 11 Colo. 213, 215 (1888) (concluding that “we

are not prepared to say that a . . . court may not [appoint a



speci al prosecutor] for good and sufficient reasons other than
those specified in the statute”).?®

In People v. Pal onb, we recognized that, in addition to the

bases set out in a previous version of the disqualification
statute, “[a]n ‘appearance of inpropriety’ can also be the basis
for disqualification.” 31 P.3d 879, 882 (Colo. 2001). In People
v. Garcia, we |ooked beyond the former disqualification statute
and held that a trial court should consider “whether
di squalification appears reasonably necessary to insure the
integrity of the fact-finding process, the fairness or appearance
of fairness of trial, the orderly or efficient adm nistration of
justice, or public trust or confidence in the crimnal justice
system” 698 P.2d 801, 806 (Colo. 1985) (internal citation
omtted). We have recently recogni zed the inherent power of the
court to protect the integrity and fairness of a trial in a case
i nvol ving attorney disqualification:

courts have the inherent power to ensure both the

reality and appearance of integrity and fairness in

proceedi ngs before them and to that end, they

necessarily retain the discretion to disqualify

attorneys fromfurther representation.
Myers, 130 P.3d at 1025 (citations omtted).

Courts in other jurisdictions have recognized that a trial

court's inherent authority to supervise the professional conduct

® Footnote 3 of the majority opinion contains further citations to
Col orado cases that recognize grounds for district attorney
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of attorneys appearing before it includes the power to disqualify

an attorney. E.g. R chardson v. Hamlton Int’|l Corp., 469 F.2d

1382, 1385-86 (3d Gr. 1972), cert. denied, 411 U S. 986, 93

S.C. 2271 (1973). The United States Suprene Court has

recogni zed the inherent authority of the court to protect its
integrity and the fairness of the proceedings before it by
disqualifying a crimnal defense attorney due to conflict of
interest, even where his clients waived the conflict:
Federal courts have an i ndependent interest in ensuring
that crimnal trials are conducted within the ethical
standards of the profession and that |egal proceedings

appear fair to all who observe them

Wheat v. United States, 486 U S. 153, 160 (1988). In Weat, the

Court held that the “institutional interest in the rendition of
just verdicts in crimnal cases” trunped the Sixth Amendnent
assunption that a crim nal defendant has the right to counsel of

his choice. Id.’

disqualification in addition to those in forner section 20-1-107.
" Other jurisdictions have recognized a trial court’s authority to
disqualify an attorney pursuant to its inherent powers. See
e.g., People v. Jones, 91 P.3d 939, 943 (Cal. 2004) (“A trial
court’s authority to disqualify an attorney derives fromthe
power inherent in every court ‘to control in furtherance of
justice, the conduct of its mnisterial officers, and of al

ot her persons in any manner connected with a judicial proceeding
before it, in every matter pertaining thereto.’” (citation
omtted)); Norman v. Norman, 970 S.W2d 270, 273 (Ark. 1998)
(“[Clourts have the power, as well as the duty and
responsibility, to disqualify counsel . . . where he is guilty of
conduct which is unprofessional or otherw se inproper.” (citing 7
C.J.S Attorney & Cient 858 (1980))).

11



It is true that we have at tines enployed the | anguage
“appearance of inpropriety” to refer to a court’s inherent power

to disqualify district attorneys. See Garcia, 698 P.2d at 806

(holding that a trial court may disqualify the district attorney
to avoid the appearance of inpropriety). The phrase "appearance
of inpropriety” establishes a nebul ous standard, that broadly

describes the court’s inherent power. See Palonp, 31 P.3d at

884. This phrase may have been an adequate description under the
former disqualification statute because that statute did not
attenpt to limt the circunstances under which a trial court has
the authority to disqualify a district attorney. See § 20-1-107,
C. RS (2001). But when the General Assenbly adopted the current
statute, it clearly intended to restrict the power of trial
courts. See id. As aresult, trial courts nmust remain within
their constitutional authority when they disqualify a district
attorney for reasons other than those specified in section 20-1-
107. A trial court’s constitutional authority to disqualify a
district attorney is limted to circunmstances where
disqualification is necessary to protect and preserve the reality
and the appearance of the dignity, independence, and integrity of
the court, which includes preserving both the reality of and the
appearance of the fairness of the proceeding before it.

In the present case, if section 20-1-107's cl ai mof

excl usive authority over district attorney disqualification

12



usurps i nherent powers of the judiciary, then it violates the
doctrine of separation of powers and is unconstitutional. To
determ ne whether this is so, | conpare the circunstances under
which a trial court may disqualify a district attorney pursuant
to its inherent power to protect the integrity of the judiciary
and its processes to the circunstances under which the

di squalification statute authorizes disqualification.

THE DI SQUALI FI CATI ON STATUTE AND THE DUTI ES AND THE ROLE OF THE
DI STRI CT ATTORNEY

As discussed earlier, the district attorney disqualification
statute presents three circunstances under which a trial court
may disqualify a district attorney. The word “only” in the
statute represents an unequivocal statenment that this list is
meant to be exhaustive. 8§ 20-1-107(a), C R S. (2005). But these
three circunstances do not account for a district attorney’s
uni que duties and obligations, as both an officer of the court
and an officer of the executive branch, that may serve as bases
for disqualification pursuant to a trial court’s inherent power
to protect the integrity of the court and the proceedi ng before
it.

District attorneys are bound by special duties and
responsibilities that affect the integrity of the court and the
judicial process. A district attorney has the dual rol es of

executive officer of the state, and, |ike every other attorney,

13



officer of the court. People v. District Court, 186 Col o. 335,

338, 527 P.2d 50, 52 (1974). Hence, although a district attorney
is an el ected constitutional officer whose duties are prescribed
by the General Assenbly, she is also bound by the Rul es of

Pr of essi onal Conduct and the rules of the court.

A district attorney is further bound by standards of conduct
uni que to public prosecutors: her duty is to seek justice, not
merely to convict. “Although the prosecutor operates wthin the
adversary system it is fundamental that the prosecutor’s
obligation is to protect the innocent as well as to convict the
guilty.” ABA Standards for Prosecution and Defense, Commentary
to Standard 3-1.2 (1993). The prosecutor has been described as a
““mnister of justice or as occupying a quasi-judicial
position.” 1d. Because of this unique position, coupled with
the fact that a prosecutor is primarily responsible for deciding
whet her to bring charges and for determ ning which cases are
taken into the courts, the prosecutor’s choices inpact the
integrity of the judiciary itself:

the character, quality and efficiency of the whole

systemis shaped in great neasure by the manner in

whi ch the prosecutor exercises his or her broad
di scretionary powers.

14



The United States Suprene Court has recogni zed the uni que
position held by prosecutors who act both as advocates of the
governnment and as servants of the law itself:

The United States Attorney is the representative not of
an ordinary party to a controversy, but of a

soverei gnty whose obligation to govern inpartially is
as conpelling as its obligation to govern at all; and
whose interest, therefore, in a crimnal prosecution is
not that it shall win a case, but that justice shall be
done. As such, he is in a peculiar and very definite
sense the servant of the law, the twofold aimof which
is that guilt shall not escape nor innocence suffer.

Berger v. U S., 295 U S. 78, 88 (1935). Because the duties and

responsibilities of district attorneys reflect on the integrity
of the court, a district attorney’s violation of these rules can
support a trial court’s decision to disqualify a district

attorney pursuant to the court’s inherent power.® See Douglas v.

US. , 488 A 2d 121, 138 n.18 (D.C. C. App., 1985) (“[T]he Code
of Professional Responsibility will be relevant to a trial

court's determ nation of whether an attorney should be

8 W recently held that “violation of an ethical rule, in itself,
is neither a necessary nor a sufficient condition for
disqualification.” Mers, 130 P.3d at 1025. Such a violation
supports disqualification only if it results in unfairness to a
party or harns the integrity of the judiciary:

[a] trial court’s inherent power to disqualify counsel

may be exercised only when necessary to avoid

unfairness to a party or to protect the integrity of

t he proceedings.”
Id. at 1026. Mers supports and inforns the rationale that a
viol ation of ethical duties and the special duties of the
prosecutor can serve to disqualify when these violations inpair
the integrity of the judiciary and when these violations do not
inpair the fairness of an accused’'s trial.

15



disqualified in crimnal, as well as civil, cases.”). A trial
court may disqualify a district attorney even when the fairness
of the trial is not contested because, although overlap nmay often
exi st, the goal of preserving the integrity of the judicial
process and the goal of ensuring the fairness of a particular
trial will not always coincide. |nstances where a court may
disqualify a district attorney even where a fair trial is likely
to occur include those where a district attorney violates the
Rul es of Professional Conduct by appearing inconpetent,
i ntoxi cated, or otherw se disrespecting the authority and dignity
of the court. See Colo. RPC, Preanble (“In all professional
functions a | awer should be conpetent, pronpt and diligent.”);
Colo. RPC, Preanble (“A lawer should denonstrate respect for the
| egal system and for those who serve it, including judges, other
| awers and public officials.”). Although these instances my
not necessarily “render it unlikely that the defendant would
receive a fair trial,” they would provide grounds for
di squalification pursuant to the court’s inherent authority to
preserve the integrity of the judicial process.

An exanple where a trial court may disqualify a district
attorney and yet the fairness of the trial is not inpaired
i nvol ves a wai ved conflict of interest. Colo. RPC 1.9(a). If a
district attorney prosecutes a forner client on a matter rel ated

to her earlier representation and the client waives the conflict,

16



the trial court may nonethel ess disqualify the prosecutor to
protect the appearance of the integrity of the court’s process
(its constitutional role), despite the fact that the trial itself
may not be rendered unfair by the conflict. Such was the case
involving a defense |awyer in Weat. There, the Court upheld the
disqualification of a defense attorney, even though each of the
three affected clients, including Weat, had waived their
respective conflicts of interest, and consented to the
representation of the attorney disqualified by the trial court.
Wheat, 486 U. S. at 153. Even though the fairness of the trial
itself was not an issue, the Court reasoned that disqualification
was justified to uphold the integrity of the judicial system
This rationale, relied upon by the Court to disqualify a defense

| awyer, applies with equal force to a prosecutor.

DI SQUALI FI CATI ON OF THE DI STRI CT ATTORNEY I N THE PRESENT
CASE

Here, the trial court did not determ ne that N.R woul d not
receive a fair trial if the district attorney rather than a
speci al prosecutor prosecuted him Instead, the trial court
disqualified the district attorney due to the appearance of a
“political payoff” in the charging of NNR and found that his

conti nued prosecution would “underm ne the credibility of the

17



criminal process.”®

In my view, the district attorney’ s deci sion
to charge N.R under this unique set of circunstances threatened
the integrity of the court and the judicial process.

| would therefore evaluate this case in |light of the
i nherent powers of the court to protect the integrity of the
judiciary. | would hold that the trial court did not abuse its
di scretion when it disqualified D strict Attorney Watson and
Assistant District Attorney Jones. The trial court relied upon
the following facts. The victinms nother adamantly supported
WAt son during his canpaign for District Attorney, arguing that if
el ected he would “do the ‘right thing.”” Wthin a nonth of
taking office, Watson reopened the case against NN R Al though
the previous District Attorney had concluded that “there is not
anot her responsi bl e and conpetent prosecutor in the State of
Col orado who would file crimnal charges” against N R, WAtson
filed charges less than two nonths after taking office. The
trial court found that the circunstances surroundi ng Watson’s
prosecution of NNR were “sufficient to undermne the credibility
of the crimnal process”:

The fact that M. Watson, who enjoyed substanti al

political support fromthe nother of the victim

reversed the rather strongly held position of [his
predecessor] relative to the prosecution of this case

® The trial court determned that because Jones had a “significant
anmount of involvenent wth the case during [the former district
attorney’s] tenure,” the sanme public perception issues would
exist if Jones prosecuted the case.
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woul d tend to | ead average nenbers of the community [to
believe] that M. Watson was sonehow behol den to the
victims famly, leading to a political payoff in this
case.
This rationale is not arbitrary, unreasonable or unfair. People
v. Ibarra, 849 P.2d 33, 38 (Colo. 1993). To the contrary, this
case presents exactly the circunstances supporting
di squalification pursuant to the court’s inherent powers because
it presents facts which lie outside the narrowlimts to the
trial court’s authority as defined by the disqualification
statute. Reasonably anticipated public skepticism concerning
Wat son’s notives for prosecuting NNR wll harmthe integrity of
the court, underm ne the judicial process, and denigrate the
constitutional role of the court. Thus, | would affirmthe trial
court’s ruling.

| am authorized to state that CH EF JUSTI CE MULLARKEY and

JUSTI CE MARTINEZ join in this concurrence and di ssent.
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Nos. 05SA273 and 05SA294, People v. NNR — The trial court abused
its discretion in disqualifying district attorney and assi st ant
district attorney based on the trial court’s finding of an
appearance of inpropriety.

In a juvenil e-del i nquency proceeding, the trial court
ordered disqualification of the district attorney and an
assistant district attorney based on the trial court’s finding
that their participation in the proceeding created an appearance
of inpropriety. The Suprene Court consolidated NR’'s C AR
Rule 21 Motion with the People’s interlocutory appeal, and now
rever ses.

The Suprene Court concludes that section 20-1-107(2),

C.R S., as anended by the General Assenbly in 2002, elim nates
“appearance of inpropriety” as a basis for disqualification of
district attorneys. Therefore, the Court holds, the trial court
abused its discretion in basing disqualification on an appearance

of inpropriety. The Court further holds that disqualification is
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not warranted in this case under the terns of section 20-1-

107(2), C.R'S. (2005).
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V. Facts and Procedural History

This case arises froma one-vehicle accident that occurred
in Yumra County on or about February 18, 2002. Mallory Funaro,
who was fifteen years old at the tinme of the accident, was
driving a truck in which sixteen-year-old NN R was a passenger.
The truck rolled over; Funaro was ejected fromthe truck and
ended up pinned underneath it. She was alive, but seriously
infjured. N R was aware that Funaro was alive and pi nned under
the truck, but he left the accident scene and did not inform
anyone of Funaro’s predi canent.

Law enf orcenent discovered the accident and Funaro at
approximately 3:00 a.m, sone two hours after the accident.
Funaro was still alive and pinned under the truck, wearing jeans
and a sports bra with no jacket. The tenperature was bel ow
freezing in the two hours Funaro spent pinned under the truck.
Funaro was transported to Yuma Hospital, where she died after
sevent een days of unsuccessful nedical care.

At the tinme of the accident, the District Attorney for the
Thirteenth Judicial District, which enconpasses Yuna County, was
Mark T. Adans. District Attorney Adans investigated the case and
determ ned that there was not sufficient evidence to convict N R
of any crinme in connection with the accident. He therefore
declined to press charges against NR On Septenber 29, 2004,

Brian and Beverly Funaro filed a Petition for Order Requiring



District Attorney to Explain Refusal to Prosecute under section
16-5-209, C.R S. (2005).

In the Novenber 2004 general el ection, Robert Watson
repl aced Adans as the District Attorney for the Thirteenth
Judicial District. On February 17, 2005, District Attorney
Wat son brought a juvenil e-delinquency petition charging NR wth
commtting acts in connection with Funaro’s death that if
commtted by an adult, would constitute the offenses of attenpted
second- degree nurder, section 18-3-103(1), 18-2-101 C R S.
(2005), manslaughter, id. section 18-3-104(1)(a), three counts of
attenpt to influence a public servant, id. section 18-8-306, two
counts of contributing to the delinquency of a mnor, id. section
18-6-701, crimnally negligent homcide, id. section 18-3-105,
and conspiracy to commt attenpt to influence a public servant,
id. sections 18-8-306, 18-2-201.%

On June 2, 2005, NNR filed a Motion to Dismss or, in the
Alternative, to Disqualify District Attorney Robert Watson and
Appoi nt a Special Prosecutor. This notion argued, anong other

t hi ngs, that there was no probabl e cause to support the

4 Shortly after the filing of these charges, N-R—sthe Funaros’
Petition for Order Requiring District Attorney to Expl ain Refusal
to Prosecute was dism ssed as noot .




attenpted second-degree nmurder charge. 1In an order dated July
20t h, 2005, Yuma County District Judge Steven E. Shinn, view ng
the facts in the light nost favorable to the prosecution,
determ ned that probable cause existed to support the charges

against NNR, including the attenpted second-degree nurder

charge, and bound the case over for trial.

On Septenber 12, 2005, Yunma County District Judge M chael
Singer issued an order on NNR’'s Mition to Dismss or, in the
Alternative, to Appoint a Special Prosecutor. Judge Singer
denied NR s notion to dismss primarily because of Judge
Shinn’s previous determ nation that probable cause supported the
al l egations against N R

Wth respect to NNR s request for disqualification, Judge
Singer first considered section 20-1-107(2) of the Col orado Code,
whi ch aut horizes disqualification of a district attorney when
“the court finds that the district attorney has a personal or
financial interest or special circunmstances exist that would
render it unlikely that the defendant would receive a fair
trial.” Noting that the | egislature anmended section 20-1-107 in
2002, Judge Singer concluded that the anmended version of the
statute should apply because District Attorney Watson filed the
juvenil e-del i nquency petition in 2005. Applying this section to

the instant case, Judge Singer ruled that the district attorney’s



office did not have an interest in the case that required its
di squalification

However, Judge Singer ruled that disqualification was
necessary because of an “appearance of inpropriety.” Judge
Si nger concl uded that continued prosecution of NR by District
Attorney Watson woul d create an appearance of inpropriety because
Wat son had “enjoyed substantial political support fromthe nother
of the victint in his canpaign for district attorney and because
Wat son’ s decision to prosecute NNR reversed the “rather strongly
held position” of former District Attorney Adans that prosecution
of NNR was inappropriate. Judge Singer further concluded that
an appearance of inpropriety required the disqualification of
Assistant District Attorney Steve Jones, who had “had a
significant anmount of involvenment with the case during M. Adans’
tenure.”

To renedy the appearance of inpropriety, Judge Singer
ordered District Attorney Watson to choose anot her deputy
district attorney fromthe Thirteenth District to prosecute the
case. He further ordered Watson to erect an “ethical wall” to
prevent Watson and Jones from having any further involvenent in
t he case.

On Septenber 19, 2005, the People filed a notice of
interlocutory appeal of the court’s order disqualifying Watson

and Jones. On Cctober 11, 2005, NR filed a conbined Petition



for a Rule to Show Cause Pursuant to C A R 21 and Mdtion to
Consolidate Oiginal Proceeding with Pending Interlocutory
Appeal. The Petition to Show Cause requested this court “to
issue a rule to show cause why the District Attorney and his
of fice do not have a conflict of interest in prosecuting this
case and why a special prosecutor fromoutside the Thirteenth
Judicial District should not be appointed.” On Cctober 20, 2005,
this court granted NNR’'s notion to consolidate his petition with
the People’s interlocutory appeal and issued the requested rule
to show cause.
V. Anal ysi s

We are faced, on the one hand, with the People’s appeal of
the trial court’s decision to disqualify Watson and Jones because
of an appearance of inpropriety, and on the other hand, with
N.R 's argunent that the district court should have found a
conflict of interest and disqualified the entire Thirteenth
Judicial District Attorney’s Ofice (hereinafter D strict
Attorney’'s Ofice). W reject NNR’'s argunent that there is a
conflict of interest in this case, and we agree with the Peopl e
that the trial court erred in disqualifying Watson and Jones. W
therefore discharge the rule and reverse the trial court’s
di squalification order.

Thi s opinion proceeds as follows. First, we conclude that

the 2002 anmendnent to section 20-1-107 elim nated *appearance of



inpropriety” as a basis for disqualification of district
attorneys. Next, we apply section 20-1-107 to the instant case
and conclude that it does not authorize disqualification.

A. The Trial Court Erred in Basing D squalification on an

Appearance of Inpropriety
Prior to its amendnent in 2002, section 20-1-107 provided

for disqualification “[i]f the district attorney is interested or
has been enpl oyed as counsel in any case which it is his duty to
prosecute or defend.” § 20-1-107, C R S. (2001) (anended 2002).
The anended version of section 20-1-107 specifies that “[a]
district attorney may only be disqualified in a particul ar case
at the request of the district attorney or upon a show ng that
the district attorney has a personal or financial interest or
finds special circunstances that would render it unlikely that
t he defendant would receive a fair trial.” § 20-1-107(2), CR S

(2005). % See An Act Concerning Procedural Changes for the

15 Because the | egislature has made no changes to the statute
since the 2002 anendnment, we cite to the 2005 version of the
statute. Also, we construe section 20-1-107(2) to permt

di squalification when the trial court, and not the district
attorney, finds special circunstances that would render it
unlikely that the defendant would receive a fair trial. W are
aware that this provision could be interpreted to allow
disqualification only if the district attorney finds the “speci al

ci rcunstances.” However, the section |ater provides that a
nmotion to disqualify shall not be granted unless “the court finds
that . . . special circunstances exist that would render it
unlikely that the defendant would receive a fair trial.” W are
persuaded that this is the neaning the legislature intended. “W

construe a statute so as to give effect to every word, and we do



Strengthening of Crimnal Laws, ch. 210, sec. 4, § 20-1-107(2),
2002 Col 0. Sess. Laws 758-59 (making this anendnent).

We conclude that, in using the word “only” and defining with
specificity the circunstances under which disqualification is

proper, the amended version of section 20-1-107 elimnates

not adopt a construction that renders any term superfluous.”
Slack v. Farners Ins. Exchange, 5 P.3d 280, 284 (Colo. 2000). 1In
light of the earlier provision permtting prosecutors to request
their own disqualification, requiring that the “speci al

ci rcunst ances” be found by the prosecutor would render this

| atter provision superfluous. W therefore conclude that this
finding is to be nade by the court.




“appear ance of inpropriety” as a basis for disqualification.?®

18 The amended version of section 20-1-107 contains a
“l egislative declaration” that states, “The general assenbly
finds that the office of the district attorney was created by the
state constitution and that the state constitution gives to the
general assenbly the exclusive authority to prescribe the duties
of the office of the district attorney.” § 20-1-107(1), C R S.
(2005). This legislative declaration arguably conflicts with
this court’s statenent in In Interest of J.E S., 817 P.2d 508
(Col 0. 1991), that the inherent powers of the judiciary include
"‘TalJll powers reasonably required to enable a court to perform
efficiently its judicial functions, to protect its dignity,
i ndependence, and integrity, and to make its |lawful actions
effective.’”” 1d. at 511 (quoting Pena v. District Court, 681
P.2d 953 (Colo. 1984)). It also appears to contradict a nunber
of cases in which we have suggested that the courts’ authority to
disqualify district attorneys extends beyond the authority
granted to them by statute. See In re Estate of Myers, 130 P. 3d
1023, 1025 (Colo. 2006) (“[We have often noted that courts have
the i nherent power to ensure both the reality and appearance of
integrity and fairness in proceedings before them and to that
end, they necessarily retain the discretion to disqualify
attorneys fromfurther representation.”) (citing People v.
Garcia, 698 P.2d 801, 806 (Colo. 1985)); Garcia, 698 P.2d at 805-
06 (upholding trial court’s order disqualifying district attorney
because of an “appearance of inpropriety” and relying on the Code
of Professional Responsibility and the Mddel Rul es of
Prof essi onal Responsibility); MFarlan v. District Court, 718
P.2d 247, 249 (Col o. 1986) (“W have recogni zed that the
appearance of inpropriety standard of Canon 9 is applicable to
t he question of whether an attorney nust be prohibited from
participating as a prosecutor in crimnal litigation.”); People
ex. Rel. Lindsley v. Dist. Court, 29 Colo. 5, 15-16, 66 P. 896,
899 (1901) (holding that, where the trial court suspected that
the district attorney may have been involved in a crine, the
court had authority to appoint an attorney from outside the
district attorney’s office, in part because “[t]he district court
has the inherent power to protect itself and direct
investigations in a manner which will render them thorough and
inpartial”) (citing Roberts v. People, 11 Colo. 213, 17 P. 637
(1888)); Roberts, 11 Colo. at 215, 17 P. at 638 (noting that even
in the absence of statutory grounds that support disqualification
and appoi ntnment of a substitute district attorney, “we are not
prepared to say that a nisi prius court may not make such an
appoi ntment for good and sufficient reasons other than those

10



Therefore, the trial court did not have the authority to

di squalify Watson and Jones on this basis. See DelLong v.

Trujillo, 25 P.3d 1194, 1197 (Col o. 2001) (concluding that an
error of law constitutes an abuse of discretion). Below we
consi der whet her disqualification was appropriate under section
20- 1-107.

B. Section 20-1-107 Does Not Authorize Disqualification in This

Case
1. The Anended Version of Section 20-1-107 Controls This Appeal
Before applying the statute to the trial court’s

di squalification order, we nust answer the prelimnary question
of whether the anended version of the statute controls the case.
The accident that gave rise to this prosecution occurred in

February 2002, sonme five nonths before July 2002, the date on

specified in the statute”); see also People v. Wtty, 36 P.3d 69,
73 (Colo. App. 2001) (“For well over a century, it has been the
law in Colorado that a trial court may excuse a district attorney
from prosecuting a case and appoi nt another ‘for good and
sufficient reasons other than those specified in the statute.’”)
(quoting Roberts, 11 Colo. at 215, 17 P. at 638); but see People
v. CV., 64 P.3d 272, 274 (2003) (characterizing the appearance-
of -inpropriety standard as arising under the disqualification
statute).

We find it unnecessary in this case to deci de whether the

| egislature’ s claimof exclusive authority “to prescribe the
duties of the office of the district attorney” in the context of
di squalification conflicts with the judiciary’ s inherent
authority “to protect its dignity, independence, and integrity.”
In Interest of J.E.S., 817 P.2d at 511

11



whi ch the anmended version of section 20-1-107 becane effective.
However, the conduct governed by section 20-1-107 is not NR'’s
behavi or on the night of the accident, but District Attorney
Wat son’s decision to file charges against NR  Because Watson
made this decision after July 2002, the anended version of
section 20-1-107 controls the instant appeal.

There is a presunption in Colorado |aw that |egislation is
to be applied prospectively. 8§ 2-4-202, CR S. (2005); Ficarra

v. Dep’'t of Regulatory Agencies, Div. of Ins., 849 P.2d 6, 13

(Colo. 1993). W have held that “[l]egislation is applied
prospectively when it operates on transactions that occur after
its effective date.” Ficarra, 849 P.2d at 11. The presunption
of prospective application is based on the “general consensus
that notice or warning of the rules should be given in advance of
the actions whose effects are to be judged.” 2 Norman J. Singer,

Statutes and Statutory Interpretation, 8 41:2 (6th ed. 2001).

The transaction “whose effects are to be judged” by NN R ’s notion
for disqualification is District Attorney Watson’s 2005 deci si on
to bring charges against N.R ! Therefore, the anended version of

section 20-1-107 controls our anal ysis.

" I ndeed, M. Watson was not elected District Attorney until
Novenber 2004, sone two years after the 2002 version of section
20- 1- 107 becane effective. As the trial court noted, “[i]t would
be anomal ous indeed to hold M. Watson to the standard extent
[sic] prior to July 1, 2002, for conduct of his occurring well
after that date.”

12



Havi ng determ ned that the anmended version of section 20-1-
107 controls this case, we proceed to apply the statute. Under
the statute, disqualification is only proper when 1) the district
attorney requests his own disqualification; 2) the district
attorney has a personal or financial interest in the prosecution;
or 3) special circunstances exist that would render it unlikely
that the defendant would receive a fair trial if prosecuted by
the district attorney. 8§ 20-1-107(2), C R S. (2005). It is
clear that the first of these three scenarios is not present:
Wat son has not requested his own disqualification. Below we
consi der whether the other two scenarios are present.

4. The District Attorney’'s Ofice is not “Interested” in NR's
Prosecuti on Under Section 20-1-107

N. R does not argue that anyone in the District Attorney’s
Ofice has a financial interest in his case. Instead, N R
appears to argue that the fact that Watson’s predecessor had
declined to bring charges against NNR, along wwth the fact that
Wat son recei ved substantial political support fromthe victims
not her in his canpaign to becone district attorney, denonstrates
t hat Watson has a personal interest in NNR’'s prosecution. The
trial court rejected this argunent, and we agree with the trial

court’s ruling.

13



I n a nunber of cases under earlier versions of section 20-1-
107, we have discussed what sort of “interest” may serve as the

basis for disqualification. |In People v. Palono, 31 P.3d 879

(Col 0. 2001), we noted that our inquiry on this issue has
“focused on whether the nenbers of the district attorney’ s office
woul d stand to receive personal benefit or detrinent fromthe

outcone of a case.” |d. at 882; see also People ex rel.

Sandstromv. Dist. Court, 884 P.2d 707, 711 (Colo. 1994) ("'[T]he

interest which requires the renoval of a district attorney for
the particular occasion . . . is such a concern in the outcone of
the matter that he will either reap sone benefit or suffer sone

di sadvantage.’ ") (quoting Gray v. District Court, 42 Col o. 298,

304, 94 P. 287, 289 (1908)). W have also held that the
disqualification statute “is designed to authorize the
disqualification of a district attorney and to allow for the
appoi ntnent of a special prosecutor only when the district
attorney has an interest in the litigation apart fromhis
prof essional responsibility of upholding the law.” People v.

District Court In and For Second Judicial Dist., 189 Col 0. 159,

162, 538 P.2d 887, 889 (Colo. 1975) (hereinafter Second Judi ci al

District).
The above cases stand for the proposition that a district
attorney does not have a personal interest in a prosecution that

warrants disqualification unless he stands to receive sone

14



personal benefit (or suffer sonme detrinent) fromthe outcone of
the prosecution that is unrelated to his duty to enforce the | aw
The trial court found that “[t]he next election for D strict
Attorney of this District will take place in 2008. Any perceived
advantage to M. Watson fromfiling a case at this stage of his
tenure is tenuous, at best.” N R, then, points to no benefit or
detrinent to M. Watson that is dependent on the outcone of

N.R 's prosecution. Moreover, to the extent N.R’'s argunent
relies on the fact that Watson’s predecessor declined to file
charges, any analysis of Watson’s alleged interest in the case
shoul d consider the propriety of Watson’s decision to file
charges. In light of the fact that a trial judge has found

probabl e cause for the attenpted second-degree nurder charge, it

appears that Watson is sinply perform ng his professional duty to
execute the laws of the State of Col orado.

Along with his contentions about Watson’s interest, N R
argues that the entire District Attorney’'s Ofice “suffers froma
conflict of interest in prosecuting N.R because of the
concessions and judicial adm ssions the office nade during the
forced- prosecution case brought by the Funaros.” This argunent
refers to statenents made by the District Attorney’' s Ofice—wahen
it was under the direction of District Attorney Adanms—n response
to the section 16-5-209 action brought against the Ofice by the

parents of the victim NR fails to show how the actions of the

15



District Attorney’s Ofice under the prior |eadership of D strict
Attorney Adans woul d nmake it nore likely that any nenber of the
District Attorney’s Ofice would receive a “benefit or detrinent
fromthe outcone of the case” against him Pal onp, 31 P.3d at
882. Therefore, he has not denonstrated that the District
Attorney’'s Ofice is interested in the prosecution under section
20-1-107.

5. NR WIIl Not Receive an Unfair Trial if he is Prosecuted by
the Thirteenth Judicial District

The final scenario in which disqualification is proper under
section 20-1-107 is when the trial court finds that “special
ci rcunst ances exist that would render it unlikely that the
def endant would receive a fair trial.” The trial court does not
appear to have expressly considered this basis for
di squalification. However, for the reasons di scussed bel ow, we
concl ude that disqualification would not be appropriate under the
“speci al circunstances” provision of section 20-1-107.

We have not previously construed the “speci al
ci rcunst ances” provision of section 20-1-107, which was added in
the 2002 anendnment to the statute. However, in several cases
brought under earlier versions of the statute, we have di scussed
what type of circunstances would render a prosecution so unfair

as to require renoval of the prosecutor. See Wweeler v. District

Court, 180 Colo. 275, 278-79, 504 P.2d 1094, 1096 (1973) (“Wen

16



one seeks to disqualify a prosecuting attorney . . . it is
i ncunbent upon himto establish facts fromwhich the trial court
may reasonably conclude that the accused will probably not

receive a fair trial to which he is entitled.”); see al so People

v. C V., 64 P.3d 272, 275-76 (2003) (“It is incunbent upon the
defendant to present sufficient evidence to support a concl usion
that he or she will be denied a fair trial if the prosecuting
attorney is allowed to proceed with the prosecution.”); Second

Judicial District, 189 Colo. 159, 162, 538 P.2d 887, 889 (1975)

(consi dering whet her “the defendant would not receive a fair
trial if the district attorney or any nmenber of his staff was the
prosecutor”).

Second Judicial District is a useful precedent for

determ ni ng whet her circunstances exist “that would render it
unlikely that [NNR] would receive a fair trial.” § 20-1-107(2).

In Second Judicial District, the trial court disqualified a

district attorney who was running for mayor while he was
prosecuting the defendant. The trial court based
disqualification on the fact that the district attorney’s nayoral
canpai gn conm ttee had purchased an advertisenent in the Denver
Post that applauded his “willingness bordering on zeal to seek
out controversial issues” and his prosecution of the defendant
for the defendant’s “shaky financial deals.” 189 Colo. at 161

538 P.2d at 888. After noting that a petition to disqualify a

17



district attorney nust “establish facts fromwhich the trial
court may reasonably conclude that the accused will probably not
receive a fair trial,” this court reversed the disqualification
concluding that “it would be beyond belief that anyone could
state on the basis of [the advertisenent] that [the defendant]
woul d be subjected to an unfair trial because of this district
attorney's past, current, or future participation in the case.”
ld. at 162-63, 538 P.2d at 889.

We conclude that the rule of Second Judicial District

controls the instant case. N.R 's contention that Watson i s
politically indebted to the Funaro famly is very simlar to the

argunment in Second Judicial District that the district attorney

in that case would “reap political gain fromhis participating in
[the defendant’s] case, and [woul d] therefore be placed in a
position of over extending in an effort to convict and thus [the
def endant] would be unfairly tried.” 1d. at 162, 538 P.2d at

888.

Just as this argunent failed in Second Judicial District, we

conclude that it fails here. First, as discussed above, given
the trial court’s finding that probable cause supports the
attenpt ed second-degree nurder charge against NR, there is a
strong basis for the conclusion that Watson’s sole notive in
prosecuting NNR is to enforce the law. Further, even if Watson

owes his election to the Ofice of District Attorney in part to
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the efforts of the Funaro famly, this fact will be no nore
likely to cause himto “over extend” in performng his
prosecutorial function than would the political advertisenment in

Second Judicial District cause the district attorney in that case

to “over extend.” 1d. at 162, 538 P.2d at 888.

N.R, then, points to no circunstances in the instant case
that render it unlikely that he would receive a fair trial if
prosecuted by the Thirteenth Judicial D strict Attorney's Ofice,
and disqualification would therefore be inproper under the
“speci al circunstances” provision of section 20-1-107. The
di squalification order therefore nust be reversed.

\Y/ Concl usi on

To summari ze, we conclude that the amended version of
section 20-1-107 elimnates “appearance of inpropriety” as a
basis for disqualification. Because none of the bases for
disqualification listed in section 20-1-107 is present in the
i nstant case, the trial court abused its discretion in
disqualifying the district attorney. W therefore reverse the
disqualification order and remand for proceedi ngs not
i nconsi stent with this opinion.

JUSTI CE BENDER concurring in part and dissenting in part,
CHI EF JUSTI CE MULLARKEY and JUSTI CE MARTINEZ join in the

concurrence and di ssent.

19



JUSTI CE BENDER, concurring in part and dissenting in part.

| concur with the majority’s application of the first two
statutory circunstances authorizing district attorney
di squalification because the district attorney did not nove to
di squalify hinmself and because the district attorney did not have
a personal or financial conflict of interest. However, |
di sagree with the mgjority’s holding that the trial court abused
its discretion because “appearance of inpropriety” is not one of
the bases for disqualification in the disqualification statute
and because none of the bases for disqualification in the
di squalification statute occurred here. This holding effectively
treats the disqualification statute as articulating the sole
means by which a trial court may disqualify a district attorney
and elimnates the traditional inherent power of the court to act
in this area absent |egislative authorization.

Trial courts, since the beginning of our Col orado and
federal jurisprudence, have al ways possessed the inherent
authority to protect the integrity of the judicial process and to
ensure that |egal proceedings appear fair to all who observe
them This inherent power includes the power to disqualify a
district attorney, or any attorney, who violates his duties to
the court and to the judicial process. Such duties include the
duty to conply with the Rules of Professional Conduct and the

rules of the court, as well as the special duties that arise from



the district attorney’ s special position as a mnister of
justice. Sonme of these duties do not necessarily inplicate or
threaten the right of a crimnal defendant to receive a fair
trial. In ny view, courts possess the inherent authority to
disqualify a district attorney for violating these duties, even
where the violation or the trial court’s concern does not

i nplicate whether an accused will likely receive a fair trial.
The statute, section 20-1-107, C.R S. (2005), by its use of the
adverb “only,” narrows the traditional and time-honored inherent
power of the courts and thus violates the constitutional doctrine
of separation of powers. Accordingly, | would hold the statute
unconstitutional to the extent it purports to set forth an
exhaustive limting set of circunstances by which a trial court
may disqualify the district attorney.

Addressing this case, the trial court disqualified District
Attorney Watson because it found that his prosecution of N R
“would tend to | ead average nenbers of the community [to believe]
that M. Watson was sonehow behol den to the victinms famly,
|l eading to a political payoff in this case,” and that his
continued participation would “underm ne the credibility of the

criminal process.”t | would hold that the trial court’s findings

! The trial court disqualified both District Attorney Robert
Wat son and Assistant District Attorney Stephen Jones. For
sinplicity, | refer to the disqualification of “the district
attorney.”



support the conclusion that that court acted within its inherent
powers to protect the integrity of the judicial process.

| therefore respectfully dissent.

Because the najority does not reach the question of whether
the court may order an “ethical wall” in this case, and because

this question is addressed in People v. Chavez, 05SA311, | see no

reason to address this question in this dissent.
THE MAJORI TY' S REASONI NG
The district attorney disqualification statute purports to

aut hori ze disqualification only in the follow ng instances: (1)

when the district attorney requests that she be disqualified;, (2)
if the court determnes that the district attorney has a personal
or financial interest in the case; or (3) if the court finds that
speci al circunstances exist that would render it unlikely that

t he def endant would receive a fair trial.?

21 note that the wording of the district attorney
disqualification statute presents serious problens. Section 20-
1-107(2) begins with a sentence that appears to be mssing a
subj ect:

A district attorney may only be disqualified in a

particul ar case at the request of the district attorney

or upon a show ng that the district attorney has a

personal or financial interest or finds special

ci rcunstances that would render it unlikely that the

def endant would receive a fair trial
8§ 20-1-107(2), C. R S. (2005) (enphasis added). This sentence
appears grammatically incorrect because the verb “finds” does not
appear to correspond to any subject. Put another way, this
sentence does not state who nust “find[] special circunstances.”
Al though | agree with the majority that we nust construe this
statute to require the court, not the district attorney, to find



Al t hough the majority concedes that section 20-1-107's claim
of exclusive authority over district attorney disqualification
“arguably conflicts” with our cases applying the inherent power
of the judiciary to protect the dignity, independence, and
integrity of the court, and the judicial process, the majority
finds it “unnecessary” to address these conflicts. M. Op. at
9-10 n.3. Instead, by holding that it need only determ ne
whet her di squalification was authorized under section 20-1-107,
the majority effectively concludes that the disqualification
statute does in fact present an exhaustive |list of circunstances
under which a trial court may disqualify a district attorney.
The majority then anal yzes the facts in this case according to
our precedent concerning fair trial, relying on our holding in

People v. District Court In and For Second Judicial Dist., 189

Col 0. 159, 538 P.2d 887 (1975) (hereinafter Second Judi ci al

District), where we reversed the trial court’s disqualification
of a district attorney whose mayoral canpaign highlighted his
zeal to prosecute the defendant in that case. Maj. Op. at 15-18.
The majority holds that NR, |ike the defendant in Second

Judicial District, did not establish that his trial would be

unfair because the district attorney would reap a political gain

fromprosecuting him |d. at 18. Thus, the majority concl udes

speci al circunstances, the statute is nonethel ess confusing at
best .



that, because the three circunstances in the disqualification
statute are not present,® the trial court abused its discretion
when it disqualified the district attorney. Id.

In my view, the statute’s claimto set forth such an
exhaustive list infringes upon the inherent power of the court to
protect the integrity of the judicial process, to which | now

turn.?

2 | agree with the majority’s holding that the first two
ci rcunst ances were not present because the district attorney did
not nove to disqualify hinself, and he did not have a personal or
financial interest in the case.
1 also disagree with the majority’ s application of the third
category of circunstances, where “special circunstances exi st
that would render it unlikely that the defendant woul d receive a
fair trial.” First, | do not believe that Second Judi ci al
District is sufficiently anal ogous to control the present case.
In that case, we reasoned that the district attorney’s political
advertisenment did not constitute sufficient facts that could make
the court reasonably conclude that the district attorney had an
“Iinterest in the litigation apart fromhis professional
responsibility of upholding the law.” Second Judicial District,
538 P.2d at 889. That case is distinguishable fromthe present
case because here, the trial court specifically found that there
was a |ikelihood that the public would view the prosecution as a
“political payoff,” and if the district attorney continued to
prosecute it would “underm ne the credibility of the crim nal
process.” Second, | disagree with the majority’s reasoni ng that
because the trial court found probable cause to support the
attenpted second degree nurder charge, a “strong basis [exists]
for the conclusion that [the district attorney’ s] sole notive in
prosecuting NNR [was] to enforce the law.” Mj. Op. at 18
(enphasi s added). The fact that the trial court found probable
cause bears no relation to the authenticity of the district
attorney’s notives when he charged NNR In fact, the trial court
found that there was a strong chance that the public would view
the prosecution of NNR as a “political payoff.”

These issues with the majority’ s analysis are secondary because
| disagree with the majority’s broad hol ding, which it reaches
w t hout analysis of the doctrine of separation of powers, that a




| NHERENT POWERS OF THE JUDI Cl ARY AND THE SEPARATI ON OF POWERS
DOCTRI NE

Trial courts have al ways possessed the inherent authority to
protect the integrity of the judicial process and to ensure that
| egal proceedi ngs appear fair to all who observe them

[inherent powers of the judiciary include] [a]ll powers
reasonably required to enable a court to perform
efficiently its judicial functions, to protect its
dignity, independence, and integrity, and to nake its

| awful actions effective. These powers are inherent in
the sense that they exist because the court exists; the
court is, therefore it has the powers reasonably
required to act as an efficient court."”

Pena v. District Court, 681 P.2d 953, 956 (Colo. 1984) (citation

omtted) (underlined enphasis added); see also In Interest of

J.E.S., 817 P.2d 508, 511 (Colo. 1991) (citing Pena for the
proposition that a court has the inherent power to protect its
dignity, independence, and integrity); see also C.J.C. 2(A
(stating that a judge nust conduct hinself at all tinmes in manner
that pronotes public confidence in the integrity and inpartiality
of the judiciary). Courts’ inherent powers derive fromthe
principle, fundanental to our republican constitutional system of
governnent, which mandates that the judiciary is a separate, co-
equal branch of governnment:

courts possess inherent power, that is, authority not

expressly provided for in the constitution but which is
derived fromthe creation of a separate branch of

trial court’s discretion to disqualify the district attorney is
limted to the circunstances listed in the disqualification
statute.



government and which may be exercised by the branch to
protect itself in the performance of its constitutional
duti es.

Board of County Conmirs v. Nineteenth Judicial Dist., 895 P.2d

545, 548 (Colo. 1995) (citing In re Salary of Juvenile D rector,

87 Wash. 2d 232, 245, 552 P.2d 163, 171 (1976) (enphasis added).
We have defined the inherent powers of the judiciary to be the
powers that logically flow fromthe existence of the judiciary as
the third co-equal branch of government. Pena, 681 P.2d at 956.
A court may invoke its inherent power to do what is reasonably
necessary for the orderly and efficient exercise of the

adm nistration of justice — that is, to protect itself in the

performance of its constitutional duties. See Board of County

Commrs, 895 P.2d at 549. Under the Col orado Code of Judi ci al
Conduct, a judge bears a duty to “uphold the integrity and

i ndependence of the judiciary.” C.J.C. 1 (2005).°

> ther jurisdictions have recognized the inherent power of courts
to protect the dignity, independence and integrity of the court
and the judicial process. See, e.g., Valley v. Phillips County
El ection Coom, 183 S.W3d 557, 559 (Ark., 2004) (“Atrial court
has the inherent authority to protect the integrity of the court
in actions before it.”); Virmani v. Presbyterian Health Services
Corp., 350 N.C. 449, 463, 515 S.E.2d 675, 685 (N. C 1999)
(“[T]rial courts always retain the necessary inherent power
granted themby [the state constitution] to control their
proceedi ngs and records in order in ensure that each side has a
fair and inpartial trial”); S Y. v. McMIlan, 563 So.2d 807, 809
(Fla. App. 1990) (“A court has the inherent power to control the
conduct of its own proceedings in order to preserve order and
decorumin the courtroom to protect the rights of parties and
w tnesses, and to generally further the adm nistration of
justice.”); Beit v. Probate and Famly Court Dept., 385 Mass.




The fact that each of the three branches of governnent
enj oys inherent powers is at the heart of the separation of
powers doctrine — the constitutional doctrine that prevents one
branch of governnent from exercising powers that constitute the
excl usi ve domai n of the other branches:

The powers of the governnent of this state are divided
into three distinct departnents, -- the |legislative,
executive and judicial; and no person or collection of
persons charged with the exercise of powers properly
bel ongi ng to one of these departnents shall exercise
any power properly belonging to either of the others,
except as in this constitution expressly directed or
permtted.

Colo. Const. Art. 3 (enphasis added); See also Crowe v. Tull, 126

P.3d 196, 205 (Colo. 2006). This court has recognized the

i nportance of the doctrine of separation of powers because this
constitutional principle protects the ability of judges to settle
di sputes by addressing the issues based upon the | aw and the
constitution without fear of retribution if their decisions are
unpopul ar:

In their responsibilities and duties, the courts nust
have conpl ete independence.... It is the genius of our
governnment that the courts nust be independent,
unfettered, and free fromdirectives, influence, or
interference fromany extraneous source. It is
abhorrent to the principles of our |legal systemand to
our form of government that courts, being a coordinate
departnment of government, should be conpelled to depend

854, 859, 434 N E. 2d 642, 646 (Mass. 1982) (“Judges have the

i nherent power to do whatever may be done under the general
principles of jurisprudence to insure to the citizen a fair
trial, whenever his life, liberty, property or character is at
stake.” (internal citation omtted)).



upon the vagaries of an extrinsic will. Such would
interfere with the operation of the courts, inpinge
upon their power and thwart the effective

adm ni stration of justice. These principles, concepts,
and doctrines are so thoroughly enbedded in our |egal
systemthat they have becone bone and si new of our
state and national polity.

Pena, 681 P.2d at 956 (citing Smth v. MIller, 153 Col o. 35, 40-

41, 384 P.2d 738, 741 (1963)) (enphasis added). Another purpose
of the separation of powers doctrine is to provide a check on the
concentration of power in any one branch of governnment so that no
one branch may arbitrarily assune authority that rightly bel ongs

to another branch. Polhill v. Buckley, 923 P.2d 119, 128 (Col o.

1996) .

One such inherent power we have | ong recognized is the trial
court’s inherent power to disqualify an attorney to preserve the
court’s integrity and to assure the fairness of the trial, even
when doing so required the trial court to go beyond the

applicable disqualification statute. See In re Estate of Mers,

130 P.3d 1023, 1025 (Col o. 2006); see also People v. Wtty, 36

P.3d 69, 73 (Colo. App. 2000) (holding that the trial court did
not violate the doctrine of separation of powers when it
disqualified a district attorney to avoid the appearance of

i npropriety even though this basis for disqualification was not
specifically codified in the fornmer disqualification statute);

Roberts v. People, 11 Colo. 213, 215 (1888) (concluding that “we

are not prepared to say that a . . . court may not [appoint a



speci al prosecutor] for good and sufficient reasons other than
those specified in the statute”).?®

In People v. Pal onb, we recognized that, in addition to the

bases set out in a previous version of the disqualification
statute, “[a]n ‘appearance of inpropriety’ can also be the basis
for disqualification.” 31 P.3d 879, 882 (Colo. 2001). In People
v. Garcia, we |ooked beyond the former disqualification statute
and held that a trial court should consider “whether
di squalification appears reasonably necessary to insure the
integrity of the fact-finding process, the fairness or appearance
of fairness of trial, the orderly or efficient adm nistration of
justice, or public trust or confidence in the crimnal justice
system” 698 P.2d 801, 806 (Colo. 1985) (internal citation
omtted). We have recently recogni zed the inherent power of the
court to protect the integrity and fairness of a trial in a case
i nvol ving attorney disqualification:

courts have the inherent power to ensure both the

reality and appearance of integrity and fairness in

proceedi ngs before them and to that end, they

necessarily retain the discretion to disqualify

attorneys fromfurther representation.
Myers, 130 P.3d at 1025 (citations omtted).

Courts in other jurisdictions have recognized that a trial

court's inherent authority to supervise the professional conduct

® Footnote 3 of the majority opinion contains further citations to
Col orado cases that recognize grounds for district attorney
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of attorneys appearing before it includes the power to disqualify

an attorney. E.g. R chardson v. Hamlton Int’|l Corp., 469 F.2d

1382, 1385-86 (3d Gr. 1972), cert. denied, 411 U S. 986, 93

S.C. 2271 (1973). The United States Suprene Court has

recogni zed the inherent authority of the court to protect its
integrity and the fairness of the proceedings before it by
disqualifying a crimnal defense attorney due to conflict of
interest, even where his clients waived the conflict:
Federal courts have an i ndependent interest in ensuring
that crimnal trials are conducted within the ethical
standards of the profession and that |egal proceedings

appear fair to all who observe them

Wheat v. United States, 486 U S. 153, 160 (1988). In Weat, the

Court held that the “institutional interest in the rendition of
just verdicts in crimnal cases” trunped the Sixth Amendnent
assunption that a crim nal defendant has the right to counsel of

his choice. Id.’

disqualification in addition to those in forner section 20-1-107.
" Other jurisdictions have recognized a trial court’s authority to
disqualify an attorney pursuant to its inherent powers. See
e.g., People v. Jones, 91 P.3d 939, 943 (Cal. 2004) (“A trial
court’s authority to disqualify an attorney derives fromthe
power inherent in every court ‘to control in furtherance of
justice, the conduct of its mnisterial officers, and of al

ot her persons in any manner connected with a judicial proceeding
before it, in every matter pertaining thereto.’” (citation
omtted)); Norman v. Norman, 970 S.W2d 270, 273 (Ark. 1998)
(“[Clourts have the power, as well as the duty and
responsibility, to disqualify counsel . . . where he is guilty of
conduct which is unprofessional or otherw se inproper.” (citing 7
C.J.S Attorney & Cient 858 (1980))).

11



It is true that we have at tines enployed the | anguage
“appearance of inpropriety” to refer to a court’s inherent power

to disqualify district attorneys. See Garcia, 698 P.2d at 806

(holding that a trial court may disqualify the district attorney
to avoid the appearance of inpropriety). The phrase "appearance
of inpropriety” establishes a nebul ous standard, that broadly

describes the court’s inherent power. See Palonp, 31 P.3d at

884. This phrase may have been an adequate description under the
former disqualification statute because that statute did not
attenpt to limt the circunstances under which a trial court has
the authority to disqualify a district attorney. See § 20-1-107,
C. RS (2001). But when the General Assenbly adopted the current
statute, it clearly intended to restrict the power of trial
courts. See id. As aresult, trial courts nmust remain within
their constitutional authority when they disqualify a district
attorney for reasons other than those specified in section 20-1-
107. A trial court’s constitutional authority to disqualify a
district attorney is limted to circunmstances where
disqualification is necessary to protect and preserve the reality
and the appearance of the dignity, independence, and integrity of
the court, which includes preserving both the reality of and the
appearance of the fairness of the proceeding before it.

In the present case, if section 20-1-107's cl ai mof

excl usive authority over district attorney disqualification

12



usurps i nherent powers of the judiciary, then it violates the
doctrine of separation of powers and is unconstitutional. To
determ ne whether this is so, | conpare the circunstances under
which a trial court may disqualify a district attorney pursuant
to its inherent power to protect the integrity of the judiciary
and its processes to the circunstances under which the

di squalification statute authorizes disqualification.

THE DI SQUALI FI CATI ON STATUTE AND THE DUTI ES AND THE ROLE OF THE
DI STRI CT ATTORNEY

As discussed earlier, the district attorney disqualification
statute presents three circunstances under which a trial court
may disqualify a district attorney. The word “only” in the
statute represents an unequivocal statenment that this list is
meant to be exhaustive. 8§ 20-1-107(a), C R S. (2005). But these
three circunstances do not account for a district attorney’s
uni que duties and obligations, as both an officer of the court
and an officer of the executive branch, that may serve as bases
for disqualification pursuant to a trial court’s inherent power
to protect the integrity of the court and the proceedi ng before
it.

District attorneys are bound by special duties and
responsibilities that affect the integrity of the court and the
judicial process. A district attorney has the dual rol es of

executive officer of the state, and, |ike every other attorney,

13



officer of the court. People v. District Court, 186 Col o. 335,

338, 527 P.2d 50, 52 (1974). Hence, although a district attorney
is an el ected constitutional officer whose duties are prescribed
by the General Assenbly, she is also bound by the Rul es of

Pr of essi onal Conduct and the rules of the court.

A district attorney is further bound by standards of conduct
uni que to public prosecutors: her duty is to seek justice, not
merely to convict. “Although the prosecutor operates wthin the
adversary system it is fundamental that the prosecutor’s
obligation is to protect the innocent as well as to convict the
guilty.” ABA Standards for Prosecution and Defense, Commentary
to Standard 3-1.2 (1993). The prosecutor has been described as a
““mnister of justice or as occupying a quasi-judicial
position.” 1d. Because of this unique position, coupled with
the fact that a prosecutor is primarily responsible for deciding
whet her to bring charges and for determ ning which cases are
taken into the courts, the prosecutor’s choices inpact the
integrity of the judiciary itself:

the character, quality and efficiency of the whole

systemis shaped in great neasure by the manner in

whi ch the prosecutor exercises his or her broad
di scretionary powers.

14



The United States Suprene Court has recogni zed the uni que
position held by prosecutors who act both as advocates of the
governnment and as servants of the law itself:

The United States Attorney is the representative not of
an ordinary party to a controversy, but of a

soverei gnty whose obligation to govern inpartially is
as conpelling as its obligation to govern at all; and
whose interest, therefore, in a crimnal prosecution is
not that it shall win a case, but that justice shall be
done. As such, he is in a peculiar and very definite
sense the servant of the law, the twofold aimof which
is that guilt shall not escape nor innocence suffer.

Berger v. U S., 295 U S. 78, 88 (1935). Because the duties and

responsibilities of district attorneys reflect on the integrity
of the court, a district attorney’s violation of these rules can
support a trial court’s decision to disqualify a district

attorney pursuant to the court’s inherent power.® See Douglas v.

US. , 488 A 2d 121, 138 n.18 (D.C. C. App., 1985) (“[T]he Code
of Professional Responsibility will be relevant to a trial

court's determ nation of whether an attorney should be

8 W recently held that “violation of an ethical rule, in itself,
is neither a necessary nor a sufficient condition for
disqualification.” Mers, 130 P.3d at 1025. Such a violation
supports disqualification only if it results in unfairness to a
party or harns the integrity of the judiciary:

[a] trial court’s inherent power to disqualify counsel

may be exercised only when necessary to avoid

unfairness to a party or to protect the integrity of

t he proceedings.”
Id. at 1026. Mers supports and inforns the rationale that a
viol ation of ethical duties and the special duties of the
prosecutor can serve to disqualify when these violations inpair
the integrity of the judiciary and when these violations do not
inpair the fairness of an accused’'s trial.
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disqualified in crimnal, as well as civil, cases.”). A trial
court may disqualify a district attorney even when the fairness
of the trial is not contested because, although overlap nmay often
exi st, the goal of preserving the integrity of the judicial
process and the goal of ensuring the fairness of a particular
trial will not always coincide. |nstances where a court may
disqualify a district attorney even where a fair trial is likely
to occur include those where a district attorney violates the
Rul es of Professional Conduct by appearing inconpetent,
i ntoxi cated, or otherw se disrespecting the authority and dignity
of the court. See Colo. RPC, Preanble (“In all professional
functions a | awer should be conpetent, pronpt and diligent.”);
Colo. RPC, Preanble (“A lawer should denonstrate respect for the
| egal system and for those who serve it, including judges, other
| awers and public officials.”). Although these instances my
not necessarily “render it unlikely that the defendant would
receive a fair trial,” they would provide grounds for
di squalification pursuant to the court’s inherent authority to
preserve the integrity of the judicial process.

An exanple where a trial court may disqualify a district
attorney and yet the fairness of the trial is not inpaired
i nvol ves a wai ved conflict of interest. Colo. RPC 1.9(a). If a
district attorney prosecutes a forner client on a matter rel ated

to her earlier representation and the client waives the conflict,

16



the trial court may nonethel ess disqualify the prosecutor to
protect the appearance of the integrity of the court’s process
(its constitutional role), despite the fact that the trial itself
may not be rendered unfair by the conflict. Such was the case
involving a defense |awyer in Weat. There, the Court upheld the
disqualification of a defense attorney, even though each of the
three affected clients, including Weat, had waived their
respective conflicts of interest, and consented to the
representation of the attorney disqualified by the trial court.
Wheat, 486 U. S. at 153. Even though the fairness of the trial
itself was not an issue, the Court reasoned that disqualification
was justified to uphold the integrity of the judicial system
This rationale, relied upon by the Court to disqualify a defense

| awyer, applies with equal force to a prosecutor.

DI SQUALI FI CATI ON OF THE DI STRI CT ATTORNEY I N THE PRESENT
CASE

Here, the trial court did not determ ne that N.R woul d not
receive a fair trial if the district attorney rather than a
speci al prosecutor prosecuted him Instead, the trial court
disqualified the district attorney due to the appearance of a
“political payoff” in the charging of NNR and found that his

conti nued prosecution would “underm ne the credibility of the

17



criminal process.”®

In my view, the district attorney’ s deci sion
to charge N.R under this unique set of circunstances threatened
the integrity of the court and the judicial process.

| would therefore evaluate this case in |light of the
i nherent powers of the court to protect the integrity of the
judiciary. | would hold that the trial court did not abuse its
di scretion when it disqualified D strict Attorney Watson and
Assistant District Attorney Jones. The trial court relied upon
the following facts. The victinms nother adamantly supported
WAt son during his canpaign for District Attorney, arguing that if
el ected he would “do the ‘right thing.”” Wthin a nonth of
taking office, Watson reopened the case against NN R Al though
the previous District Attorney had concluded that “there is not
anot her responsi bl e and conpetent prosecutor in the State of
Col orado who would file crimnal charges” against N R, WAtson
filed charges less than two nonths after taking office. The
trial court found that the circunstances surroundi ng Watson’s
prosecution of NNR were “sufficient to undermne the credibility
of the crimnal process”:

The fact that M. Watson, who enjoyed substanti al

political support fromthe nother of the victim

reversed the rather strongly held position of [his
predecessor] relative to the prosecution of this case

® The trial court determned that because Jones had a “significant
anmount of involvenent wth the case during [the former district
attorney’s] tenure,” the sanme public perception issues would
exist if Jones prosecuted the case.
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woul d tend to | ead average nenbers of the community [to
believe] that M. Watson was sonehow behol den to the
victims famly, leading to a political payoff in this
case.
This rationale is not arbitrary, unreasonable or unfair. People
v. Ibarra, 849 P.2d 33, 38 (Colo. 1993). To the contrary, this
case presents exactly the circunstances supporting
di squalification pursuant to the court’s inherent powers because
it presents facts which lie outside the narrowlimts to the
trial court’s authority as defined by the disqualification
statute. Reasonably anticipated public skepticism concerning
Wat son’s notives for prosecuting NNR wll harmthe integrity of
the court, underm ne the judicial process, and denigrate the
constitutional role of the court. Thus, | would affirmthe trial
court’s ruling.

| am authorized to state that CH EF JUSTI CE MULLARKEY and

JUSTI CE MARTINEZ join in this concurrence and di ssent.
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