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No. 05SC408, People v. Johnson — The court of appeals erred in
hol ding that the Blakely rule applies retroactively to those
cases that were pending on direct review at the tine Apprendi was
deci ded.

The Supreme Court granted certiorari to review the court of

appeal s’ holding that the rule in Blakely v. WAashi ngton, 542 U S.

296 (2004), applies retroactively to cases that were pending on
direct review when the United States Suprene Court deci ded

Apprendi v. New Jersey, 530 U S. 466 (2000). The court of

appeal s vacated Respondent Robin Johnson’s sentence because
Johnson’ s case was pendi ng when Apprendi was deci ded.

The Suprene Court reverses the court of appeals, holding
t hat Bl akel y announced a new constitutional rule of crimnal
procedure that does not fall under the exception to the general
rule of nonretroactivity of new procedural rules. Therefore, the
Bl akely rule only applies to cases that were pending on direct
review at the tine that Bl akely was deci ded. Respondent
Johnson’s conviction was final when Bl akely was announced and
consequently Johnson is not entitled to the benefit of the

Bl akely rule.
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We granted certiorari to review the court of appeals’

conclusion in People v. Johnson, 121 P.3d 285 (Col 0. App. 2005),

that the rule of Blakely v. Washington, 542 U S. 296 (2004),

applies to cases that were pending on direct review at the tine

the Supreme Court decided Apprendi v. New Jersey, 530 U S. 466

(2000). W reverse the court of appeals and hold that Bl akely
applies only to those cases that were pending on direct review
at the tine Bl akely was deci ded.

Applying the United States Suprene Court’s retroactivity
analysis to the instant case, we conclude that Bl akely announced
a new constitutional rule of crimnal procedure after Respondent
Johnson’ s conviction became final, that the rule does not fal
under the exception to the general rule of nonretroactivity of
new procedural rules, and that Johnson is therefore not entitled
to the benefit of the Blakely rule. W remand for proceedi ngs
not inconsistent wth this opinion.

|. Facts and Procedural History

Respondent Robi n Johnson pl eaded guilty to one count of
theft in two separate cases. One case charged her wwth class 3
felony theft; the other charged her with class 4 felony theft.
88 18-4-401(1)(a), (2)(c), (2)(d), CR S (2005). On Decenber
20, 2000, Johnson was convicted of the theft offenses based on
her pleas and sentenced to twenty-five years in community

corrections.



Nearly one year into her sentence, Johnson was rejected
fromthe community corrections programfor violation of program
rules. As a result, on Decenber 19, 2001, the trial court
revoked her community corrections sentence and sentenced her to
a termof twenty-four years’ inprisonnment in the Departnent of
Corrections for the class 3 felony and twel ve years’

i nprisonnment in the Departnment of Corrections for the class 4
felony. The court ordered the sentences to run concurrently.

Each of these sentences was in the aggravated sentencing
range created by section 18-1.3-401(6), C R S. (2005). See 8§
18-1.3-401(6) (authorizing trial court to inpose a sentence of
up to twice the maximumin the presunptive range upon the trial
court’s finding of aggravating circunstances); 8 18-1. 3-
401(1) (a) (V) (A (listing the presunptive sentencing range for
class 3 felonies as four to twelve years and the presunptive
range for class 4 felonies as two to six years).

Johnson filed a nunber of Crim P. 35 postconviction
nmotions, including a Gim P. 35(c) notion to vacate her
j udgnent of conviction and sentence because she received
i neffective assistance of counsel. The trial court denied these
nmoti ons, and Johnson appealed to the court of appeals.

The court of appeals, in People v. Johnson, 121 P.3d 285

(Col 0. App. 2005), vacated Johnson’s sentence and remanded to

the trial court for resentencing. 1d. at 288. The court of



appeal s’ deci sion was based on the United States Suprene Court’s

2004 decision in Blakely v. Washington, 542 U.S. 296 (2004),

whi ch struck down a Washi ngton State sentence that was increased
based on the trial court’s finding that the defendant commtted
the offense with “deliberate cruelty.” |1d. at 299-300. After
rai sing the Bl akely issue sua sponte, the court of appeals
request ed suppl enental briefing, which the parties provided.

The court of appeals determined that the rule of Bl akely
shoul d apply retroactively to all cases that were pending on

direct review at the tine the Suprenme Court deci ded Apprendi v.

New Jersey, 530 U. S. 466 (2000). Johnson, 121 P.3d at 287. As
Johnson’s case was still pending at the time the Supreme Court
deci ded Apprendi, the court of appeals held that the Bl akely
rul e should govern her postconviction appeal. [d. at 286.
Appl yi ng Bl akely, the court vacated Johnson’s sentence and
remanded for resentencing. |d. at 288. The People petitioned
this court for a wit of certiorari, arguing that Johnson shoul d

not receive the benefit of the Blakely rule because her case was



final when Bl akely was announced. W granted the petition! and
now reverse the court of appeals and remand for proceedi ngs not
i nconsistent with this opinion.

1. Analysis

In Apprendi v. New Jersey, 530 U S. 466 (2000), the United

States Suprene Court held that “[o]ther than the fact of a prior
conviction, any fact that increases the penalty for a crine
beyond the prescribed statutory maxi mum nust be submtted to a
jury, and proved beyond a reasonable doubt.” 1d. at 490. Four

years later, in Blakely v. Washington, 542 U. S. 296 (2004), the

Court held that “the ‘statutory maxi mum for Apprendi purposes
is the maxi mum sentence a judge may i npose solely on the basis
of the facts reflected in the jury verdict or admtted by the
defendant.” Id. at 303 (enphasis in original). The sole issue
presented by this case is whether defendants whose cases were
final at the tinme Bl akely was announced may assert Bl akely
chal l enges to their convictions. W conclude that they may not.

In Lopez v. People, 113 P.3d 713 (Col o. 2005), the case in

which this court first applied Blakely to Col orado’s sentencing
schenme, we began our analysis by noting that “[w] e reviewthe

conviction in this case because Lopez’s case was pendi ng on

! The issue on which we granted certiorari is “[w hether the
court of appeals erred in holding that Blakely v. Washi ngton,
542 U.S. 296 (2004), is retroactive to the date Apprendi v. New
Jersey, 530 U S. 466 (2000) was announced.”




di rect appeal when Bl akely was announced and he is therefore
entitled to its retroactive application.” Lopez, 113 P.3d at
716. This statenent inplies, w thout deciding, that Bl akely
does not apply to cases that were no | onger on direct review
when Bl akely was decided. Today we confirmthe inplication of
our statenent in Lopez and join the overwhelmng majority of
courts that have addressed this issue? by holding that the
Bl akely rule is not to be applied to cases that were final at
the tinme Bl akely was announced.

The United States Suprene Court has held that new
constitutional rules of crimnal procedure generally do not
apply to cases that becane final before the new rule was

announced. Schriro v. Summerlin, 542 U. S. 348, 352 (2004);

Teague v. Lane, 489 U. S. 288, 310 (1989). There is a narrow

exception to this general rule for “watershed rules of crimnal

2 See, e.g., United States v. Price, 400 F.3d 844, 849 (10th Cr
2005) (holding that Bl akely does not apply retroactively to
convictions that were final at the tinme the Suprenme Court

deci ded Bl akely); Schardt v. Payne, 414 F.3d 1025, 1038 (9th
Cir. 2005) (sane); United States v. Mrris, 429 F.3d 65, 72 (4th
Cir. 2005) (sane); Gerrish v. United States, 353 F. Supp. 2d 95,
96 (D. Me. 2005); United States v. Johnson, 353 F. Supp. 2d 656,
657-58 (E.D. Va. 2005); United States v. Stoltz, 325 F. Supp. 2d
982, 987 (D. M nn. 2004); Mrris v. United States, 333 F. Supp.
2d 759, 769 (C.D. Il1l. 2004); State v. Houston, 702 N.W 2d
268, 271 (M nn. 2005) (sane); State v. Evans, 114 P.3d 627, 633
(Wash. 2005). By contrast, the court of appeals’ opinion in the
instant case finds very little support in the case |aw. | ndeed,
anot her panel of the court of appeals has expressly disagreed

wi th the Johnson panel’s holding. See People v. Wenzinger, No.
04CA2322, 2006 W. 1493802, at *3 (Colo. App. June 1, 2006).




procedure.” Summerlin, 542 U S. at 352; Teague, 489 U S. at
311. We recently adopted the Teague anal ysis for determ ning
whet her a new constitutional rule of crimnal procedure applies

to cases on collateral review Edwards v. People, 129 P.3d 977,

983 (Col 0. 2006).

For the reasons explai ned bel ow, we determ ne that Bl akely
announced a new rule of crimnal procedure after Johnson’s
conviction becane final, that Teague' s exception for “watershed
rules of crimnal procedure” does not apply, and that the
Bl akely rule therefore does not apply to Johnson’s case. Thus,
we reverse the court of appeals’ decision.

A. Bl akely Announced a Procedural Rule

New substantive constitutional rules generally apply to

cases on direct and collateral review Summerlin, 542 U S. at

351.° New procedural rules, on the other hand, apply only to

® W note that previous decisions of this court, as well as the
United States Suprenme Court, have referred to rules of this type
as falling under an exception to Teague’s general rule of
nonretroactivity of new constitutional rules of crimnal
procedure. See Edwards v. People, 129 P.3d 977, 986 (Col o.
2006); Horn v. Banks, 536 U. S. 266, 271, and n.5 (2002).
Fol |l owi ng the Supreme Court’s nost recent pronouncenents on this
i ssue, we refer to these rules as “substantive rul es not subject
to [ Teague’'s] bar” rather than as exceptions to Teague. See
Schriro v. Summerlin, 542 U. S. 348, 352 n.4 (2004); Beard v.
Banks, 542 U. S. 406, 417 n.7 (2004).




t hose cases that survive the three-part inquiry set forth in

Teague v. Lane. See Beard v. Banks, 542 U.S. 406, 411 (2004);

Teague, 489 U. S. at 310; Edwards, 129 P.3d at 983. Therefore,
our analysis begins with the question of whether Bl akely
announced a substantive or procedural rule.

In Summerlin, the United States Suprene Court described the
di fference between substantive and procedural rules.
Substantive rules, the Court explained, “alter[] the range of
conduct or the class of persons that the | aw puni shes.”
Summerlin, 542 U.S. at 353. Procedural rules “regulate only the
manner of determ ning the defendant’s culpability.” Id.
(enmphasis in original). Summerlin addressed the retroactivity

of Ring v. Arizona, 536 U. S. 584 (2002), which applied Apprendi

in holding that a jury, and not a judge, nust find the existence
of aggravating circunstances that warrant the death penalty.
Observing that Ring “did not alter the range of conduct Arizona
| aw subj ected to the death penalty” but rather “altered the
range of perm ssible nmethods for determ ning whether a
def endant’ s conduct is punishable by death,” the Summerlin Court
held that rules |ike the one announced in R ng “are prototypical
procedural rules.” Summerlin, 542 U S. at 353.

Summerlin conpels the conclusion that Bl akel y announced a

procedural rule. Like Ring, Blakely did not alter the range of

conduct that may be puni shed, but instead regul ated the manner



in which such conduct was to be proved. See Summerlin, 542 U. S.

at 353. Despite the clear parallels between Bl akely and Ri ng,
Johnson maintains that Blakely is a substantive rule. Johnson’s
argunment seizes upon the fact that Bl akely changed both the

factfinder and the burden of proof, whereas R ng changed only

the factfinder. (The law at issue in Ring required the judge to
find the exi stence of aggravating factors beyond a reasonabl e
doubt. Ring, 536 U S at 597). Johnson argues that “[b]ecause
there exists a risk that conduct proved under the preponderance
standard was not puni shabl e under the higher [beyond-a-

reasonabl e-doubt] standard, the rule in Blakely warrants
retroactive application as a new substantive rule.”

Johnson’s argunent fails to distinguish her case from
Summerlin because the “risk” to which Johnson refers cones about
because of the procedural change that Bl akely requires.
Substantive rules “place[] ‘certain kinds of primary, private
i ndi vi dual conduct beyond the power of the crimnal |aw nmaking

authority to proscribe.”” Teague, 489 U S. at 311 (quoting

Mackey v. United States, 401 U S. 667, 692 (1971) (Harlan, J.,

concurring in part and dissenting in part)). Blakely, by
contrast, changes the manner in which punishable conduct is to
be proved. Blakely is, therefore, like Ring, a “prototypical

procedural rule[].” Sumrerlin, 542 U S. at 353.



B. The Teague Test
Havi ng determ ned that Bl akely announced a procedural rule,

we apply the three-step test of Teague v. Lane to determ ne

whet her Bl akely applies to Johnson’s case. Beard, 542 U S. at
411; Edwards, 129 P.3d at 983. The first step of the Teague
analysis is to determ ne when Johnson’s conviction becane final.
Beard, 542 U S. at 411. Next, Teague requires us to “assay the
| egal | andscape” as of the date Johnson’s conviction becane
final “and ask whether the Constitution, as interpreted by the
precedent then existing,” conpelled the Blakely rule. Id. at

411, 413. W nust, in other words, “decide whether the rule is

actually ‘new.”” Id. at 411. Finally, we nust determne if the
rule falls under an exception to the general rule of
nonretroactivity of procedural rules. Id.
1. Finality

“State convictions are final ‘for purposes of retroactivity
anal ysis when the availability of direct appeal to the state
courts has been exhausted and the tine for filing a petition for
a wit of certiorari has elapsed or atinely filed petition has
been finally denied.’” Beard, 542 U S. at 411 (quoting Caspar
v. Bohlen, 510 U.S. 383, 390 (1994)); Edwards, 129 P.3d at 983.
The parties here agree that Johnson’s conviction was final

before June 24, 2004, the date Bl akely was announced.

Therefore, we find it unnecessary to determ ne the precise date

10



on whi ch Johnson’s conviction becane final for purposes of this
appeal. It suffices to note that Johnson was convicted in
Decenber 2000, her sentence was revoked in 2001, and the record
shows no direct appeals on her part.
2. New Rul e

The next step of the Teague analysis is to “assay the |egal
| andscape” as of the tinme Johnson’s conviction becane final and
“ask whether the rule later announced [in Bl akely] was dictated

by then-existing precedent.” Beard, 542 U.S. at 413 (enphasis

in original) (internal quotation marks omtted); Edwards, 129
P.3d at 984. W maeke this inquiry because no retroactivity
anal ysis woul d be necessary if Blakely “sinply applied a well -
established constitutional principle to govern a case which
[was] closely anal ogous to those which ha[d] been previously

considered in the prior case law.” Yates v. Al ken, 484 U S.

211, 216 (1988) (quoting Desist v. United States, 394 U S. 244,

263-64 (1969) (Harlan, J., dissenting)).

To determ ne whether the Bl akely rule was dictated by then-
exi sting precedent, we inquire “whether the rule . . . was
apparent to all reasonable jurists.” Beard, 542 U. S. at 413.

Bl akel y was not apparent to all reasonable jurists. On the
contrary, a great many reasonable jurists failed to foresee the
Bl akely rule. Wen the United States Court of Appeals for the

Ninth Crcuit addressed the issue of whether Bl akely was

11



apparent to all reasonable jurists, that court observed that
“Ie]very circuit court of appeals that addressed the question
presented in Bl akely reached the opposite conclusion fromthe

rul e subsequently announced by the Suprene Court.” Schardt v.

Payne, 414 F.3d 1025, 1035 (9th Cir. 2005) (conpiling cases).
Moreover, in her dissenting opinion in Blakely, Justice
O Connor surveyed the pre-Bl akely case | aw and concl uded t hat
prior to Bl akely, “only one court had ever applied Apprendi to
invalidate application of a guidelines schene.” Blakely, 542
US at 320 n.1 (O Connor, J., dissenting). Indeed, the fact
that Justice O Connor was one of four dissenters in Blakely is
itself a powerful rejection of the argunent that the rule in
that case was apparent to all reasonable jurists. See Beard,

542 U.S. at 415-16 (noting that there was “no need to guess” as

12



to whether a rule announced in a case was apparent to al
reasonabl e jurists where four justices dissented in the case).?
Therefore, we conclude that Bl akely announced a “new rul e”
for purposes of retroactivity anal ysis.
3. Exception to Teague
The final step in our analysis is to determ ne whet her

Bl akely falls under the exception to the general rule of

4 Johnson argues that the dissenters in Blakely agreed that
Apprendi dictated Bl akely and that they dissented only because
they did not believe that the Sixth Amendnent required Apprendi.
In support of this argunent, Johnson directs us to dissenting
opinions in Apprendi that suggest that Apprendi’s reach woul d be
broad. See, e.g., Apprendi, 530 U S. at 543-44 (O Connor, J.,

di ssenting) (noting that “one suspects that the constitutional
principle underlying [the majority’ s] decision is nore far
reaching,” and that this principle would apply “to al

det erm nat e- sentenci ng schenes in which the length of a
defendant’s sentence within the statutory range turns on
specific factual determnations (e.g. the federal Sentencing
Quidelines)”). However, fromall that appears fromthe

di ssenting opinions in Blakely, the dissenters did disagree with
the majority’ s conclusion that Apprendi mandated Bl akely. See
Bl akely, 542 U. S. at 320 (O Connor, J., dissenting)
(“Washington’s Sentencing Reform Act did not alter the statutory
maxi mum sentence to which petitioner was exposed.”); id. at 325
(“I'ndeed, the ‘extraordinary sentence’ provision struck down
today is as inoffensive to the holding of Apprendi as a reginme
of guided discretion could possibly be.”); id. at 346 (Breyer,
J., dissenting) (“Until now, |I would have thought the Court

m ght have limted Apprendi so that its underlying principle
woul d not undo sentencing reformefforts.”). Mreover, the fact
that four justices dissented fromthe Sixth Arendnent principles
announced in Apprendi and reiterated their objections to these
principles in Blakely severely underm nes the argunent that

Bl akely nerely applied a “well-established constitutional
principle.”

13



nonretroactivity of new rules of crimnal procedure. This
exception is reserved for “watershed rules of crimnal procedure
inplicating the fundanental fairness and accuracy of the
crimnal proceeding.” Beard, 542 U.S. at 417 (quotation marks
omtted); Edwards, 129 P.3d at 986. The Suprene Court has
“repeatedly enphasized the [imted scope” of this exception,
“explaining that it is clearly neant to apply only to a snal
core of rules requiring observance of those procedures that

are inplicit in the concept of ordered liberty.” Beard, 542
U S at 417 (internal quotation marks omtted). W concl ude
that the Bl akely rule does not fall under the exception for
“wat ershed rules of crimnal procedure.”

The Suprenme Court’s recent decision in Summerlin guides our

anal ysis of whether Blakely is a “watershed rule.” Sumrerlin
addressed the retroactivity of the constitutional rule announced

in Rhng v. Arizona, 536 U S. 584 (2002). As discussed in Part

Il.A , above, Ring applied Apprendi in holding that a jury, and
not a judge, nust find the facts that justify a death sentence.
The Summerlin Court declined to accord retroactive effect to
Ring, holding that Ring announced a new procedural rule that did
not qualify for the “watershed rule” exception. Summerlin, 542
U S. at 356.

I n holding that Ring —which applied the Sixth Arendnent’s

jury-trial guarantee to the proceedi ngs that determ ne whether a

14



convicted person will receive a termof inprisonnment or the
death penalty —is not to be applied retroactively, the Suprene
Court strongly suggested that the procedural protections of

Bl akely are not to be applied retroactively. Indeed, this is
exactly the conclusion reached by a nunber of courts. See

Varela v. United States, 400 F.3d 864, 867 (11th G r. 2005)

(“Waile neither this Court nor the Suprene Court has addressed
the retroactivity of Blakely . . . the Suprenme Court's recent

decision in Schriro v. Summerlin is essentially dispositive.”);

McReynol ds v. United States, 397 F.3d 479, 480 (7th Gr. 2005)

(concluding that Summerlin “is all but conclusive on the point”

of whether United States v. Booker, 543 U S. 220 (2005), which

appl i ed Apprendi and Bl akely to the federal Sentencing
Quidelines, is to be applied retroactively).

Johnson di stingui shes Sumrerlin by noting that the
sentenci ng schenme that the Court addressed in Ring and Summerlin
required judges to find the factors that warrant the death
penal ty beyond a reasonabl e doubt. Therefore, as the Sumrerlin
Court itself noted, the retroactivity of Apprendi’s beyond-a-

reasonabl e- doubt requirement was not an issue in Sumerlin. See

Summerlin, 542 U.S. at 351 n.1. W agree that the Suprene Court
has not expressly addressed the retroactivity of Blakely's
hol ding that the jury nmust find the existence of sentencing

facts beyond a reasonabl e doubt. However, we are persuaded that

15



Bl akel y’ s beyond- a-reasonabl e- doubt requirenment is no nore
“wat ershed” than its alteration of the finder of fact.

First, the “watershed” exception applies to rules that are
“central to an accurate determ nation of innocence or guilt.”

Beard, 542 U. S. at 417. Because Bl akely alters sentencing

procedures, it is difficult to conclude that it is “central to
an accurate determ nation of innocence or guilt.” Second,
several federal courts of appeals have held that Apprendi, which
altered both the factfinder and the burden of proof, and which
was the basis for Blakely, did not announce a “watershed rule.”

See Schardt v. Payne, 414 F.3d 1025, 1036 (9th G r. 2005)

(l'isting cases).

Third, although the Suprenme Court has not directly
addr essed whet her Apprendi’s burden-of-proof requirenent is to
be applied retroactively, the Court’s post-Apprendi cases
suggest that it is not. Since Apprendi, the Court has tw ce
stated that “it is unlikely that any . . . watershed rules

ha[ve] yet to enmerge.” Tyler v. Cain, 533 U S. 656, 667 n.7

(2001) (internal quotation marks omtted); Summerlin, 542 U. S.
at 352 (“This class of rules is extrenely narrow, and it is
unlikely that any . . . ha[s] yet to energe.”) (internal
quotation marks omtted). The fact that the Court made these
statenments after Apprendi held that facts that increase a

sentence beyond the statutory maxi num nust be proved to a jury

16



beyond a reasonabl e doubt, see Apprendi, 530 U S. at 490,

strongly suggests that the Court does not consider Apprendi to
be a watershed rule. |If Apprendi does not qualify for the
“wat ershed” exception, it is difficult to understand how
Bl akel y, which applies Apprendi’s Sixth Arendnent hol ding, could
qual ify.
I11. Conclusion

For the above reasons, we conclude that Bl akely announced a
new constitutional rule of crimnal procedure after Johnson’s
convi ction becane final, that Teague' s exception for “watershed
rules of crimnal procedure” does not apply, and that the
Bl akely rule therefore does not apply to Johnson’s case. The
court of appeals erred in considering the Blakely rule when it
revi ewed Johnson’s postconviction notions. For this reason, we
reverse the court of appeals and remand for proceedi nhgs not

i nconsistent with this opinion.
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