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The defendant in this case was represented by the public defender’s office.
The defendant requested a continuance so that his second appointed public
defender, who had represented him for about two weeks, could represent him at
trial. The trial court denied the request, noting that the case was straightforward
and that a new trial date could not be set for many months if the continuance was
granted. The defendant appealed, arguing that the Sixth Amendment includes a
right to continuity of appointed counsel even though it does not include a right to
initial selection of appointed counsel.

The Colorado Supreme Court considers whether criminal defendants have
a Sixth Amendment right to continued representation by a particular public
defender, and under what standard a trial court should determine a defendant’s

continuance request to enable continued representation with appointed counsel.



The court holds that, although indigent defendants have an interest in
continuity of counsel that must be considered by a court, it is not a right
guaranteed under the Sixth Amendment. Any Sixth Amendment right to
continuity of counsel is a component of the right to choose counsel, and it is settled
law that defendants do not have a right to choose a particular appointed attorney.
However, a court considering a requested continuance to allow appointed counsel
to represent a defendant at trial should consider whether the denial of the

continuance and substitution of counsel would prejudice the defendant.
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JUSTICE HART delivered the Opinion of the Court.

91 The Sixth Amendment to the United States Constitution guarantees all
criminal defendants the right to counsel to assist in their defense. That right
includes a right to effective representation by counsel. For a defendant who hires
their own attorney or finds one to represent them pro bono, the Sixth Amendment
right to counsel also encompasses a right to choose their counsel. However, when
the state appoints and pays for an attorney for an indigent defendant, that
defendant does not have a constitutional right to select the particular attorney.

92 This case presents a question related to these settled legal principles: When
counsel has been appointed for a defendant, does that defendant have a Sixth
Amendment right to continued representation by that particular lawyer? We
conclude that they do not. The right to continued representation by a particular
attorney flows from the right to choose that attorney, which does not apply when
counsel is appointed. Still, if a defendant represented by an appointed attorney
can show that denying a continuance and replacing that appointed attorney would
prejudice their case, due process requires that the defendant be given a

continuance so the attorney can continue the representation.



I. Facts and Procedural History

93 Robert James Rainey was charged with nine criminal counts related to
domestic violence in July 2016. The trial court appointed Sara Schaefer as Rainey’s
public defender and set trial for January 9, 2017.

14 The night before trial, a storm damaged the courthouse, and the trial was
reset to the following day. The morning of the newly set trial, the People were
granted a continuance over Rainey’s objection because the victim failed to appear.
Trial was again delayed on February 2 because there weren't enough jurors
available.

95 On February 23, Rainey appeared for the first time with Neil DeVoogd, a
public defender who had just taken over Rainey’s case. At the hearing, the People
moved for another continuance over Rainey’s objection because one of their
witnesses was unavailable. The trial court granted the motion and reset the trial
for March 6, 2017 —the day before the expiration of the speedy-trial deadline.
DeVoogd confirmed that the date would work for trial and agreed to appear for
the pretrial readiness conference, which was set for March 3.

16 At the pretrial readiness conference, DeVoogd raised for the first time that
he would not in fact be available on March 6 for trial because of pre-existing
vacation plans. He explained that when he substituted onto Rainey’s case a “little

bit more than a week . .. ago,” he had accepted the March 6 date because a plea



deal was being negotiated and he had not anticipated going to trial. At this point,
Rainey offered to waive the speedy-trial deadline to obtain another continuance
so that DeVoogd could represent him at trial.

97 The court refused to grant the continuance, emphasizing the difficulty it had
in securing a judge to cover Rainey’s trial and observing that the proper time for
DeVoogd to have raised his vacation plans was when it set the trial date two weeks
earlier. It noted that, if it had to reset Rainey’s trial again, the trial couldn’t be set
until July because of docket congestion.

98 The trial court further observed that Rainey’s case was factually simple, and
counsel would not need a substantial amount of time to prepare. DeVoogd
conceded that he could not think of any reason why another public defender could
not adequately prepare for the trial over the weekend.

99  The trial took place on March 6, after Rainey’s two new attorneys
announced that they were ready to proceed. The jury convicted Rainey on two of
the nine counts —second degree kidnapping and criminal mischief —with a further
finding that both crimes constituted acts of domestic violence.

910  Rainey appealed his convictions, arguing that the trial court violated his
Sixth Amendment right to continued representation of appointed counsel when it
denied his request for a continuance and forced him to proceed with public

defenders other than DeVoogd.



911 On appeal, the division reversed the trial court’s judgment and held that,
while defendants do not have an initial right to choose their appointed counsel,
once an attorney is appointed, they do have a constitutional right to choose
continued representation by that specific attorney. People v. Rainey, 2021 COA 35,
99 13, 29, 491 P.3d 531, 535, 538. The division further concluded that trial courts
must therefore apply the test announced in People v. Brown, 2014 CO 25,
322 P.3d 214, when considering a defendant’s request for a continuance so that
they can be represented by their preferred appointed counsel at trial. Rainey, § 25,
491 P.3d at 538.

912 The People petitioned this court for certiorari review. We granted certiorari
to determine whether the Sixth Amendment provides a right to continued
representation by appointed counsel and whether trial courts are required to
apply the Brown test when ruling on a defendant’s request for a continuance so

that a particular public defender can represent them at trial.l

1 We granted certiorari on the following issues:

1. [REFRAMED] Whether the Sixth Amendment right to counsel of choice
encompasses continued representation by a particular public defender
once appointed.

2. [REFRAMED] Whether trial courts are required to apply and make
record findings on the eleven-factor test from People v. Brown,
2014 CO 25, 322 P.3d 214, when assessing a defendant’s request to
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II. Analysis

913 After setting out the applicable standard of review, we explain the two Sixth
Amendment rights that have been recognized by the United States Supreme Court
and this court—the right to effective assistance of counsel and the more limited
right to choice of counsel. We then explain why any right to continued
representation by a particular attorney flows from the right to choice of counsel.
Next, we examine why the Colorado cases discussing a defendant’s entitlement to
waive a potential conflict of interest to retain particular counsel do not establish a
Sixth Amendment right to continued representation by a specific appointed
attorney. Finally, we consider what standard courts should apply when assessing
a defendant’s request for a trial continuance so that a particular court-appointed
attorney can continue the representation. We conclude that the proper analysis
focuses on whether the substitution of counsel would prejudice a defendant’s case.

A. Standard of Review

914  Appellate courts review a trial court’s denial of a motion for a continuance
for an abuse of discretion. Brown, 19, 322 P.3d at 219. However, where, as here,

the question is whether the appellate court applied the correct legal standard, we

continue trial so that a particular public defender can continue to
represent him.



review de novo. Ronguillo v. People, 2017 CO 99, § 13, 404 P.3d 264, 267. The
interpretation of a constitutional provision is also a question of law that we review
de novo. Gessler v. Colo. Common Cause, 2014 CO 44, § 7, 327 P.3d 232, 235.

B. The Sixth Amendment Right to Counsel

915  The Sixth Amendment provides that “[in] all criminal prosecutions, the
accused shall enjoy the right . . . to have the Assistance of Counsel for his defence.”
U.S. Const. amend. VI; see also Colo. Const. art. II, § 16. Both federal and state case
law define the precise contours of this right to counsel.

916  Most fundamentally, because legal representation “is critical to the ability
of the adversarial system to produce just results,” Strickland v. Washington, 466 U.S.
668, 685 (1984), criminal defendants have the right to a court-appointed attorney
if they cannot otherwise retain counsel, Gideon v. Wainwright, 372 U.S. 335, 343-44
(1963). Butalawyer’s mere presence alongside a criminal defendant is not enough
to satisfy the Sixth Amendment’s right to counsel. Strickland, 466 U.S. at 685.
Rather, “the right to counsel is the right to the effective assistance of counsel.” Id.
at 686 (quoting McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970)). This right to
effective representation derives “from the purpose of ensuring a fair trial,”
United States v. Gonzalez-Lopez, 548 U.S. 140, 147 (2006), and is constitutionally

guaranteed to all criminal defendants, Strickland, 466 U.S. at 685.



917 Properly understood, the right to the effective assistance of counsel
“imposes a baseline requirement of competence on whatever lawyer is chosen or
appointed.” Gonzalez-Lopez, 548 U.S. at 148. It thereby ensures that all criminal
defendants —regardless of means—have the right to be represented at trial by an
effective advocate, and in turn “assures fairness in the adversary criminal
process.” United States v. Morrison, 449 U.S. 361, 364 (1981).

918  For those defendants who hire their own counsel or find private counsel to
represent them pro bono, the Sixth Amendment also provides a distinct right to
choose a particular attorney. See Gonzalez-Lopez, 548 U.S. at 144. The right to hire
counsel of choice “is the right to a particular lawyer regardless of comparative
effectiveness.” Id. at 148.

919  The right to the effective assistance of counsel is constitutionally guaranteed
for all criminal defendants. The right to choice of counsel is not. It is well settled
that the right to counsel of choice does not extend to defendants for whom the
court appoints counsel. Caplin & Drysdale, Chartered v. United States, 491 U.S.
617, 624 (1989) (“[T]hose who do not have the means to hire their own lawyers
have no cognizable complaint so long as they are adequately represented by
attorneys appointed by the courts.”); People v. Arguello, 772 P.2d 87, 92 (Colo. 1989)
(“[A]lthough an indigent criminal defendant has an absolute right to be

represented by counsel, this does not mean a defendant has a right to demand a



particular attorney.”); People v. Travis, 2019 CO 15, § 8, 438 P.3d 718, 720 (“Indigent
defendants have a right to effective assistance of counsel, but not to counsel of
their choice.”). As the Supreme Court has explained, this is because, although a
right to hire one’s preferred counsel is comprehended by the Sixth Amendment,
“the essential aim of the Amendment is to guarantee an effective advocate for each
criminal defendant rather than to ensure that a defendant will inexorably be
represented by the lawyer whom he prefers.” Wheat v. United States,
486 U.S. 153, 159 (1988). The right to choice of counsel is therefore more limited
than the right to the effective assistance of counsel.

920  Importantly, even for defendants who hire counsel, the right to counsel of
choice is circumscribed. For example, there are times when “judicial efficiency or
‘the public’s interest in maintaining the integrity of the judicial process,” may be
deemed more important than the defendant’s interest in being represented by a
particular attorney.” Brown, § 17, 322 P.3d at 219 (quoting Rodriguez v. Dist. Ct.,
719 P.2d 699, 706 (Colo. 1986)). Thus, when defendants request a continuance to
enable their hired counsel of choice to represent them in a particular proceeding,
the court must balance the right to counsel of choice against the public’s interest

in a fair and efficient judicial system. Id. at § 22, 322 P.3d at 220. In Brown, we

10



established a multi-factor test that courts should apply in considering that

balance.? Id. at q 24, 322 P.3d at 221.

921 The question we are asked to decide here is whether the Sixth Amendment

includes a third right —one independent of the right to the effective assistance of

counsel or the right to hire counsel of choice. That proposed right is described by

Rainey as the right to continued representation by a particular appointed attorney

from the moment that attorney has been appointed. In other words, although a

defendant cannot choose their original appointed counsel, Rainey argues —and the

division concluded — that once a particular lawyer has been appointed by the state,

2 The Brown factors include:

1.

=

the defendant’s actions surrounding the request and apparent
motive for making the request;

the availability of chosen counsel;

the length of continuance necessary to accommodate chosen
counsel;

the potential prejudice of a delay to the prosecution beyond mere
inconvenience;

the inconvenience to witnesses;

the age of the case, both in the judicial system and from the date
of the offense;

7. the number of continuances already granted in the case;
8.
9.

the timing of the request to continue;
the impact of the continuance on the court’s docket;

10. the victim’s position, if the victims’ rights act applies; and
11. any other case-specific factors necessitating or weighing against

further delay.

Brown, 9 24, 322 P.3d at 221.
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the Sixth Amendment provides the defendant with the right to insist on continued
representation by that specific lawyer.

922 The United States Supreme Court has not recognized such a right, and we
decline to do so here.? While, as we discuss further below, a defendant has an
interest in continued representation by a particular court-appointed attorney
under some circumstances, it is not an interest that derives from the Sixth
Amendment. The only way that a right to continued representation by a specific
attorney can derive from the Sixth Amendment is as a corollary of the right to
counsel of choice. If a defendant has the right to choose their attorney, they have
the right to continued representation by that attorney —subject to balancing
against the needs of a fair and efficient judicial system. But since defendants who
receive court-appointed counsel do not have a right to choose their attorneys, they
do not have a constitutional right to continued representation by any particular

appointed attorney.

3 Rainey urges us to follow the lead of other state courts that have found a
constitutional right to continuity of counsel. This line of cases begins with the
California Supreme Court’s decision in Smith v. Superior Court, 440 P.2d 65
(Cal. 1968). The California Supreme Court has since called that early decision into
question, observing that it is “far from clear” that the Sixth Amendment actually
encompasses such a right. People v. Jones, 91 P.3d 939, 945 (Cal. 2004).

12



C. Defendants’ Interest in Continued Representation by
Particular Counsel

923 That the Sixth Amendment does not guarantee an indigent defendant the
right to continued representation does not mean that indigent defendants never
have an interest in continued representation by their appointed counsel. In fact,
in a line of cases considering the defendant’s right to waive potential conflicts of
interest with their counsel, we have recognized that a defendant’s interest in
continued representation by a lawyer they have been working with is “entitled to
great weight.” People v. Nozolino, 2013 CO 19, § 18, 298 P.3d 915, 920. We reaffirm
that proposition here by concluding that a defendant with appointed counsel has
an interest in continued representation by that counsel if they can demonstrate
that prejudice would result from substitution with a different court-appointed
attorney. Moreover, this interest is one that must be considered by a trial court in
determining whether to grant a continuance to permit continued representation in
order to ensure the basic fairness of the proceeding. However, we also make clear
that this line of cases does not establish a Sixth Amendment right to continuity of
counsel.

924 The first in this line of cases is Williams v. District Court, 700 P.2d 549
(Colo. 1985). In that case, the prosecution served a subpoena on the defendant’s
current and former attorneys, asserting that the government intended to call the

attorneys as witnesses against their client. Id. at 550. This court quashed the
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subpoenas, noting that if the prosecution could call a defendant’s attorneys as
witnesses without demonstrating compelling need, it would effectively allow the
prosecution to disqualify attorneys with ease and inhibit defense counsel from
vigorous investigation. Id. at 555, 558. We explained that “[w]hile indigent
defendants have no right to an attorney of their choice, they are entitled to
continued and effective representation by court appointed counsel in the absence
of a demonstrable basis in fact and law to terminate that appointment.” Id. at 555.
We did not discuss where we derived this entitlement, and we certainly did not
say that it was grounded in the Sixth Amendment. Our focus was on the risk that
the prosecution could have an undue impact on the defendant’s right to effective
representation if it could wield the sword of threatened disqualification.

925  Many years later, in People v. Harlan, 54 P.3d 871, 875 (Colo. 2002), we were
faced with a district court’s decision to disqualify the entire public defender’s
office from representing Harlan because of the possibility that he might later argue

that a conflict of interest rendered the representation ineffective.* We emphasized

4 Colorado Rule of Professional Conduct 1.7, which governs conflicts of interest
between a lawyer and a client, provides in relevant part that “a lawyer shall not
represent a client if the representation involves a concurrent conflict of interest.”
Colo. RPC 1.7(a). The purpose of this rule is to ensure loyalty and independent
judgment in the lawyer’s relationship to the client. Colo. RPC 1.7, cmt. 1. If one
attorney in a law practice is barred from representing a client, that bar is imputed
to the entire practice. Colo. RPC 1.10(a). Importantly, however, Rule 1.7 explains

14



that “[d]isqualification is a severe remedy that should be avoided if possible” and
that it is only proper when a court deems it “reasonably necessary to ensure ‘the
integrity of the fact-finding process, the fairness or appearance of fairness of trial,
the orderly or efficient administration of justice, or public trust or confidence in
the criminal justice system.”” Id. at 877 (quoting People v. Garcia, 698 P.2d 801, 806
(Colo. 1985)).

126  Wereaffirmed that defendants have no right to appointed counsel of choice,
and we also emphasized that continued and effective representation by
court-appointed counsel was a factor that the court should weigh when
considering whether to disqualify counsel. We explained that a court considering
whether a defendant may waive the right to conflict-free representation must
examine: (1) the defendant’s preference for particular counsel; (2) the public’s
interest in maintaining the integrity of the judicial process; and (3) the nature of
the particular conflict. Id. (citing Rodriguez, 719 P.2d at 706-07). This balancing
approach ensures careful scrutiny of the various interests that arise in the context

of conflicts. Nozolino, q 16, 298 P.3d at 920.

that some conflicts can be waived by the client if the client is willing to continue
the attorney-client relationship despite the conflict. Colo. RPC 1.7(b).
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927 Inthe context of Harlan’s case, we observed that his appointed attorney had
“represented him over the course of a complex, seven-year death-penalty case.”
Harlan, 54 P.3d at 878. Over the course of that lengthy representation, Harlan had
never expressed doubts about counsel’s competence or loyalty. And the asserted
conflict was speculative, creating relatively little risk that the public would
question the integrity of the process.

928 Nowhere in Harlan did we suggest that the desire for continued
representation flowed from the Sixth Amendment. Instead, we emphasized that
the defendant’s interest in retaining his counsel of seven years had to be weighed
against the possibility of, and risks associated with, conflicts of interest between
attorney and client. In other words, Harlan’s “counsel of choice” language stands
for the proposition that a defendant has a right to choose continued representation
by conflicted counsel —where the conflict is waivable —not that a defendant has a
right to continued representation by a particular court-appointed attorney under
the Sixth Amendment.

929  The division also relied heavily on Nozolino, § 18, 298 P.3d at 920, where this
court, in recognizing the “great weight” accorded the defendant’s desire for
continued representation, again held that the defendant should have the
opportunity to waive conflict-free representation and continue with his originally

appointed counsel.
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930  In Nozolino, the trial court ruled that the public defender’s office had an
unwaivable conflict of interest and therefore disqualified the entire office. Id. at
95, 298 P.3d at 918. On review, this court held that the trial court abused its
discretion when it disqualified the public defender’s office because (1) the alleged
conflict was potential rather than actual; (2) the potential conflict was waivable;
and (3) the defendant had expressed a strong preference for continuing with his
originally appointed counsel who had been working with him for two years. Id.
at 99 24-25, 298 P.3d at 921. We emphasized that “[d]isqualification of a party’s
chosen attorney is an extreme remedy and is only appropriate where required to
preserve the integrity and fairness of the judicial proceedings.” Id. at § 13,298 P.3d
at 919. Indeed, we explained that before disqualifying an attorney, the court must
determine that “any remedy short of disqualification would be ineffective.” Id.
(quoting In re Estate of Myers, 130 P.3d 1023, 1027 (Colo. 2006)). On the facts of
Nozolino’s case, we concluded, there was no such showing. Thus, “the balance
weigh[ed] in favor of” allowing Nozolino to waive conflict-free representation and
continue with the attorneys he had been working with for the preceding two years.
Id. at 4 25, 298 P.3d at 921; see also Rodriguez, 719 P.2d at 707 (noting that the balance
favored permitting the defendant to waive a potential conflict where counsel had
represented him from the inception of the case and the defendant had expressed

no concerns about counsel’s loyalty or competence).
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931  The division here ascribed Sixth Amendment significance to the language
in Nozolino and held that Rainey’s desire to continue being represented by
DeVoogd —his appointed lawyer of just a few weeks —was not just a “preference”
but a right of constitutional dimension. Rainey, § 22,491 P.3d at 537. However, as
in Harlan and Williams, this court’s decision in Nozolino simply explained the
contours of a defendant’s right to waive a potential conflict of interest with their
attorney. Ultimately the “great weight” we accord to a defendant’s decision to
waive a conflict of interest and continue with originally appointed counsel stems
from the fact that disqualification of counsel without a client’s consent is an
extreme remedy that courts should resort to only where required for the fairness
and integrity of the judicial process.

932 This line of conflicts cases does not establish a Sixth Amendment right to
continuity of appointed counsel. It does, however, affirm that indigent defendants
retain some interest in continuous representation that the court must balance
against other competing interests when determining whether to replace appointed
counsel.

D. When Balancing a Defendant’s Interest in Continuity

of Counsel Against the Disruption Caused by a
Continuance, Prejudice is the Proper Standard

933 So how should a court balance the defendant’s interest in continued

representation by a particular appointed attorney against other interests in the

18



context of a request for a continuance? The division, having concluded that the
right to continued representation by appointed counsel was a Sixth Amendment
right, asserted that the eleven-factor Brown test was the proper standard to apply.
Rainey, § 25, 491 P.3d at 538. This was error. Where, as here, a defendant’s
continuance request does not implicate the Sixth Amendment, the Brown test does
not apply. Travis, §9 13-17, 438 P.3d at 721-22 (declining to apply Brown where
the “right to be represented by counsel of the defendant’s choosing” was not
implicated).

134 That fact does not, however, mean that a trial court has unbounded
discretion to grant or deny a continuance in the face of an indigent defendant’s
request for more time to allow appointed counsel to continue the representation.
Every defendant enjoys a basic due process right to a fair trial, and “an
unreasoning and arbitrary insistence upon a trial date in the face of a justifiable
request for delay can amount to an abuse of discretion.” People v. Hampton,
758 P.2d 1344, 1353 (Colo. 1988). However, we have been clear that the decision
to grant or deny a continuance is within the broad discretion of the trial court, and
“[t]here are no mechanical tests for determining whether the denial of a
continuance constitutes an abuse of discretion.” Id. Rather, whether such a denial
is so arbitrary as to violate due process can “be found in the circumstances present

in every case, particularly in the reasons presented to the trial judge at the time the
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request is denied.” Id. (quoting Ungar v. Sarafite, 376 U.S. 575, 589 (1964)); see also
Travis, 9§ 12, 438 P.3d at 721 (explaining that a court considering a request for a
continuance where the right to choice of counsel is not involved will look at the
totality of the circumstances).

935  Where, as here, the circumstances involve a defendant’s request for a
continuance to allow continued representation by appointed counsel, the trial
court must consider whether denying the continuance would actually prejudice
the defendant’s case. See People v. Gardenhire, 903 P.2d 1165, 1168 (Colo. App. 1995)
(holding that “[a]bsent any evidence of prejudice based on the public defender’s
replacement with another public defender” there is “no reversible error in the trial
court’s ruling”); see also People v. Coria, 937 P.2d 386, 389 (Colo. 1997) (citing
Gardenhire, while addressing an adjacent question, and stating that “[t]he
substitution of one public defender with another does not violate the Sixth
Amendment right to counsel, absent evidence of prejudice”). Moreover, as in the
conflict-of-interest cases, the court must balance the risk of prejudice against any

concerns about the fair and efficient administration of the justice system.5

5 It bears mentioning that, although the standard we adopt today differs in form
from Brown’s eleven-factor test, its function is not so different as to deny a
defendant with appointed counsel any meaningful protection enjoyed by a
defendant who hires counsel or finds a private attorney to take a case pro bono.
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136  Here, the trial court did not consider whether substitution of appointed
counsel would prejudice Rainey. However, both DeVoogd and the two public
defenders who replaced him conceded that the case was a straightforward one that
could be handled by newly appointed counsel. Indeed, DeVoogd noted that he
had represented Rainey for a very short period of time and therefore did not have
any significant knowledge about the case that replacement counsel could not
acquire. Given the state of the record, we do not perceive a need to remand this
case for further findings. Rainey was not prejudiced by the fact that he was
represented by appointed counsel other than DeVoogd.

ITI. Conclusion

937  Defendants with court-appointed attorneys do not have the right to choose
a specific appointed attorney. Without the right to choose counsel at the outset of
a representation, there is no basis under the Sixth Amendment for a right to
continuity of counsel.

938 Nevertheless, these defendants do have an interest in continued and
effective representation by court-appointed counsel, and district courts must
afford this interest weight in the face of a request for a continuance. Because we
conclude that continuity of counsel for defendants with appointed counsel is an
aspect of their general right to due process rather than a right specifically

guaranteed by the Sixth Amendment, a district court deciding whether to grant or
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deny such a continuance should consider whether the denial will prejudice the
defendant.
139  Accordingly, we reverse the division’s decision to the contrary and remand

for further proceedings consistent with this opinion.

JUSTICE GABRIEL dissented.
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JUSTICE GABRIEL, dissenting.

940  Almost forty years ago, Justice Brennan wrote, “Given the importance of
counsel to the presentation of an effective defense, it should be obvious that a
defendant has an interest in his relationship with his attorney.” Morris v. Slappy,
461 U.S. 1, 20-21 (1983) (Brennan, J., concurring in the result). Justice Brennan
further observed, “Nothing about indigent defendants makes their relationships
with their attorneys less important, or less deserving of protection, than those of
wealthy defendants.” Id. at 22.

941 For almost the same length of time, in an unbroken line of cases, this court
has continuously recognized a criminal defendant’s Sixth Amendment right to the
continuity of representation by court-appointed counsel: “While indigent
defendants have no right to an attorney of their choice, they are entitled to
continued and effective representation by court appointed counsel in the absence
of a demonstrable basis in fact and law to terminate that appointment.”
Williams v. Dist. Ct., 700 P.2d 549, 555 (Colo. 1985) (citing Gideon v. Wainwright,
372 U.S. 335 (1963)); accord People v. Nozolino, 2013 CO 19, § 17, 298 P.3d 915, 920;
People v. Shari, 204 P.3d 453, 460 (Colo. 2009); People v. Harlan, 54 P.3d 871, 878
(Colo. 2002).

142  Today, however, without a single mention of stare decisis, the court jettisons

this longstanding and until now unquestioned line of precedent in favor of an



inapposite opinion of a division of our court of appeals and dicta from a case that
we have not followed since that case was decided. In charting this course, the
majority enshrines into constitutional law two principles that I find equally
troubling.

943  First, the court essentially concludes that criminal defendants with means
have a Sixth Amendment right to the continuity of counsel, but indigent
defendants have no such right. In reaching this conclusion, however, the court
provides no persuasive rationale for allowing such a means-based distinction as
to who is entitled to the protection of this constitutional right.

944  Second, the majority sends a message that court-appointed defense counsel
are fungible and can be substituted in lieu of granting a reasonable continuance
whenever, as occurred here, the court decides that substitution will be more
convenient for the court.

945  Because I can conceive of no sound basis for departing from long-settled
precedent, endorsing such a two-tiered system of justice, or sending so demeaning
a message to an entire class of dedicated public servants, I respectfully dissent.

I. Factual and Procedural Background

146  As pertinent to my analysis, defendant Robert James Rainey’s trial was
originally scheduled to begin on January 9, 2017. His trial was continued on four

separate occasions, however, for reasons not attributable to the defense.



947  Specifically, on January 9, the court delayed the trial to the following day
because a storm had damaged the courthouse. Then, on January 10, the
prosecution moved for a continuance because the victim had failed to appear, and
the court granted that motion over Rainey’s objection and ultimately rescheduled
the trial to February 2. February 2 then came, and the jury commissioner advised
the court that she had not summoned enough jurors. So, the court continued the
trial again, ultimately setting it for February 23. And on February 23, the
prosecution moved for another continuance, again because one of its witnesses
(this time, the police officer who had taken Rainey’s statement) was unavailable.
The court granted the prosecution’s motion, again over Rainey’s objection,
resetting the trial for March 6 (although when the court did so, it noted that “there
is a reasonable chance we won’t have a Judge to hear the case”). At no time in
granting any of these motions (two at the court’s insistence and two on the
prosecution’s motion) did the court hesitate based on concerns regarding its
docket or scheduling issues (including when the court recognized the possibility
that no judge would be available to try the case on March 6).

948  Thereafter, at a pretrial conference held on March 3, Rainey, for the first time,
requested a continuance of his own. In support of this motion, Rainey asserted
that his public defender, Neil DeVoogd, was going to be out of town the following

week for a previously scheduled vacation. DeVoogd explained that at the time he



had acquiesced in the March 6 tentative trial date, the parties had reached an
agreement and there was “not any [likelihood] that [the case] was going to be
going to trial.” That agreement, however, “ended up not going through.” In thus
requesting a continuance on Rainey’s behalf, DeVoogd emphasized that (1) Rainey
wanted DeVoogd to represent him; (2)it made Rainey “substantially
uncomfortable to be going forward to trial with somebody who would be
prepping the trial over the weekend,” and he had the right to his counsel of choice;
and (3) he was willing to waive his speedy trial right to protect his right to the
continuity of counsel.

149  Even though the court had previously continued the trial twice on its own
motion and twice on the prosecution’s motion (all on days the trial was to begin),
and even though Rainey had not previously requested any continuances, the court
denied Rainey’s motion. In so ruling, the court relied exclusively on its finding
that it would be difficult to fit the trial into the court’s busy docket, a concern that
the court had not expressed when it had previously continued the trial twice on
its own and twice at the prosecution’s behest (all within the prior two months).
The court did not, however, deny the continuance based on a finding of
inappropriate conduct or “gamesmanship” by Rainey or his counsel. To the
contrary, the court expressly rejected any finding of gamesmanship by Rainey or

DeVoogd and observed that it was “sympathetic” to DeVoogd’s request, even



acknowledging DeVoogd’s statement that it was unfair to deny Rainey’s first
request for a continuance when every prior continuance was attributable to the
prosecution or the court system. As aresult, I perceive no basis for any suggestion
that DeVoogd had “lied” to the court when he acquiesced in the March 6 tentative
trial date, as was suggested at oral argument, any more than the prosecution had
lied in accepting multiple trial dates and then seeking continuances of its own.
950 Based on the court’s ruling, two other public defenders stepped in to
represent Rainey, after having had only a weekend to prepare for a trial in which
Rainey was facing numerous charges, including a felony kidnapping charge.

951  Rainey was ultimately convicted on two counts, including second degree
kidnapping. He appealed, and a division of our court of appeals reversed and
remanded, concluding that the trial court had applied the wrong legal standard in
considering the motion to continue and that further findings were necessary.
People v. Rainey, 2021 COA 35, 9 2, 25-29, 491 P.3d 531, 533, 538. We then granted
certiorari.

II. Analysis

952 I begin by setting forth our heretofore longstanding case law concerning an
indigent defendant’s Sixth Amendment right to the continuity of counsel. I then
explain why principles of stare decisis provide no basis for overturning this

longstanding precedent or for adopting as our rule of decision an inapposite



principle recited in a court of appeals division’s opinion and dicta from a prior
case of ours that we have not previously followed. Next, I address whether, in
light of my view of the applicable law, the factors that we set forth in
People v. Brown, 2014 CO 25, q 24, 322 P.3d 214, 221, regarding continuances
should apply here. I would conclude that they do and that, based on their
application, the trial court abused its discretion in denying Rainey’s requested
continuance in this case. I end by setting forth what I perceive to be the
unfortunate ramifications of the majority’s ruling today.

A. The Sixth Amendment Right to Continuity of Counsel

953  The Sixth Amendment provides, in pertinent part, “In all criminal
prosecutions, the accused shall enjoy the right... to have the Assistance of
Counsel for his defence.” U.S. Const. amend. VI. Although the Sixth Amendment
contains no express language guaranteeing an indigent defendant’s right to
appointed counsel, the Supreme Court recognized such a right in Gideon, 372 U.S.
at 344. Likewise, although the Sixth Amendment contains no express language
guaranteeing a defendant’s right to the effective assistance of counsel, the Supreme
Court recognized that right in McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970),
and then again in Strickland v. Washington, 466 U.S. 668, 686 (1984). And although
the Sixth Amendment contains no express language regarding counsel of choice,

it has long been settled that those who can afford counsel have a right to counsel



of choice, although indigent defendants for whom counsel are appointed do not.
Ronguillov. People, 2017 CO 99, 9916, 18, 404P.3d 264, 268 (citing
United States v. Gonzalez-Lopez, 548 U.S. 140, 144, 151 (2006)).

154 In my view, treating parties differently at the appointment of counsel stage
makes practical sense —indeed, is a practical necessity — because allowing indigent
defendants to choose who from the public defender’s or alternate defense
counsel’s offices will represent them would simply be unworkable for both of
those offices and for courts alike. For the same reason, we have long held that an
indigent defendant for whom counsel has been appointed and who wants to
substitute counsel with another court-appointed attorney must show “good cause,
such as a conflict of interest, a complete breakdown of communication or an
irreconcilable conflict.” Id. at § 19, 404 P.3d at 268 (quoting People v. Arguello,
772 P.2d 87, 94 (Colo. 1989)). Such a rule is also necessary in light of the limited
resources available and to avoid gamesmanship by defendants who might seek to
cause lengthy delays by requesting repeated substitutions of counsel.

955  The same concerns do not apply, however, to the scenario presented here,
where defendants wish to retain their appointed counsel. Indeed, as we explained
in Harlan, 54 P.3d at 878, the right to “continued representation by court-appointed
counsel” is distinct from the “right to choose that court-appointed counsel.”

Indeed, for decades, we have recognized that there is no reason to treat defendants



with means differently from indigent defendants when it comes to the right to the
continuity of counsel.

956  Specifically, in Williams, 700 P.2d at 555, we said that although “indigent
defendants have no right to an attorney of their choice, they are entitled to
continued and effective representation by court appointed counsel in the absence
of a demonstrable basis in fact and law to terminate that appointment,” citing
Gideon, 372 U.S. 335, in support of this proposition (thus indicating that the
proposition was, indeed, grounded in the Sixth Amendment). Williams involved
subpoenas to compel testimony from, among others, the defendant’s public
defender, which we deemed “the functional equivalent of a motion to disqualify.”
Williams, 700 P.2d at 550, 555. The defendant filed a motion to quash the
subpoenas, but the trial court denied that motion. Id. at 552. The defendant then
sought relief in this court under C.A.R. 21, we issued a rule to show cause, and we
ultimately made the rule absolute, concluding that the subpoena had to be
quashed. Id. at 558. In so concluding, we recognized that “the right to have
counsel of one’s choosing in the defense of a criminal charge is of constitutional
dimensions” and “[t]hus, any potential infringement of this right must only be as
a last resort.” Id. at 555 (quoting In re Grand Jury Subpoena Served Upon John Doe,

Esq., 759 F.2d 968, 975 (2d Cir. 1985), vacated, 781 F.2d 238 (2d Cir. 1986) (en banc)).



957  The following year, in Rodriguez v. District Court, 719 P.2d 699, 703-05 (Colo.
1986), we concluded that disqualification of the public defender’s office was not
required when one of the public defenders would likely have been required to
cross-examine, and possibly impeach the testimony and credibility of, a former
client at trial. Instead, we opined that because a “defendant’s right to be
represented by counsel of choice is grounded in the jurisprudence of the sixth
amendment to the United States Constitution and is entitled to great deference|,]”
a defendant may waive their right to conflict-free representation. Id. at 705-06,
708.

958  Sixteen years later, in Harlan, 54 P.3d at 878, we confirmed this Sixth
Amendment right, specifically reaffirming an indigent defendant’s Sixth
Amendment right to the continuity of counsel. There, the trial court had
disqualified Harlan’s court-appointed counsel based on an alleged conflict of
interest, despite Harlan’s desire to continue to be represented by his appointed
counsel. Id. at 876. We ultimately concluded that in doing so, the trial court had
abused its discretion because “an indigent defendant has a presumptive right to
continued representation by court-appointed counsel.” Id. at 878. In reaching this
conclusion, we explained that although “there is no Sixth Amendment right for an
indigent defendant to choose his appointed counsel,” indigent defendants are

“entitled to continued and effective representation by court-appointed counsel in



the absence of a demonstrable basis in fact and law to terminate that
appointment.” Id. at 878 (quoting Williams, 700 P.2d at 555). Thus, “once counsel
is appointed, the attorney-client relationship ‘is no less inviolable than if the
counsel had been retained by the defendant.”” Id. (quoting People v. Isham, 923 P.2d
190, 193 (Colo. App. 1995)). We therefore recognized a “presumption in favor of
a defendant’s choice of counsel” that “extends to indigent defendants” who
“desire . . . continued representation by a court-appointed public defender,”
noting that this desire is “entitled to great weight.” Id. at 878 (quoting Rodriguez,
719 P.2d at 707).

959  Following the principles established in Williams, Rodriguez, and Harlan, we
have consistently recognized that the Sixth Amendment guarantees defendants,
whether of means or indigent, the right to the continuity of counsel. See, e.g.,
Nozolino, § 17, 298 P.3d at 920 (quoting Williams, 700 P.2d at 555, and citing Harlan,
54 P.3d at 878, and Rodriguez, 719 P.2d at 707); Shari, 204 P.3d at 460 (quoting
Harlan, 54 P.3d at 878, and then Rodriguez, 719 P.2d at 707); see also Isham, 923 P.2d
at 193 (quoting Williams, 700 P.2d at 555, and citing Rodriguez, 719 P.2d at 707).
And nothing in the broad language of these cases suggests that the Sixth
Amendment right is limited to cases involving alleged conflicts of interest, as the

majority repeatedly suggests. Maj. op. 9 13, 23-32.

10



760  In following this rule these many years, Colorado courts have hardly been
outliers. To the contrary, as the People conceded at oral argument, the principle
to which we have long adhered reflects the majority rule among the state courts.
See, e.g., Lane v. State, 80 S0.3d 280, 295-99 (Ala. Crim. App. 2010) (“With respect
to continued representation, however, there is no distinction between indigent
defendants and nonindigent defendants.”) (collecting cases); State v. McKinley,
860 N.W.2d 874, 879-80 (Iowa 2015) (“[S]everal courts have concluded once an
attorney is appointed, the court should be just as hesitant to remove them as it
would be to remove a privately-retained attorney.”) (collecting cases).

961  The question thus becomes whether any reason exists to depart from our
above-described line of precedent. I turn to that question next.

B. Stare Decisis

762  “Stare decisis is a judge-made doctrine that requires courts to follow
preexisting rules of law.” Love v. Klosky, 2018 CO 20, 9 14, 413 P.3d 1267, 1270.
“Stare decisis is the preferred course because it promotes the evenhanded,
predictable, and consistent development of legal principles, fosters reliance on
judicial decisions, and contributes to the actual and perceived integrity of the
judicial process.” Id. (quoting Payne v. Tennessee, 501 U.S. 808, 827 (1991)). We are
therefore “reluctant to undo settled law,” and we may do so “only if we are clearly

convinced that (1) the rule was originally erroneous or is no longer sound because
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of changing conditions and (2) more good than harm will come from departing
from precedent.” Id. at §q 14-15, 413 P.3d at 1270.

163 Here, I perceive no basis for concluding that Williams, Rodriguez, Harlan, and
their progeny were originally erroneous, that the logic of those opinions is no
longer sound, or that more good than harm will come from departing from those
decisions. Indeed, as noted above, the majority of jurisdictions continue to follow
the principles that we consistently affirmed in Williams, Rodriguez, and Harlan.
Moreover, as I discuss more fully below, more harm than good will come from
departing from our longstanding precedent here.

964  The majority’s analysis does not establish otherwise. Rather, the majority
effectively overrules our decades-long line of consistent precedent without a
single mention of stare decisis. Although the majority attempts to justify this
course by suggesting that our case law has never recognized a Sixth Amendment
right to the continuity of counsel, as my discussion of our case law shows, this
simply belies what we have consistently said for decades. Indeed, as noted above,
when we first recognized the right to the continuity of counsel for indigent
defendants, we supported this right by citing to Gideon, which is perhaps the
Supreme Court’s preeminent Sixth Amendment case. See Williams, 700 P.2d at 555.
965 In this regard, I note that although the majority eschews any Sixth

Amendment right to the continuity of counsel (I gather based on this right’s lack
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of express grounding in the Sixth Amendment), the majority hastens to note that
indigent defendants have an “interest” in such a right. Maj. op. 19 22-23, 38. The
majority does not indicate, however, where this “interest” comes from if not from
the Sixth Amendment.

Y66  Moreover, instead of following our long, unbroken line of precedent, the
majority adopts as its rule of decision the principle that substituting appointed
counsel is proper as long as the defendant would not be prejudiced by the
substitution. Id. at §35. In support of this proposition, the majority cites
People v. Gardenhire, 903 P.2d 1165, 1168 (Colo. App. 1995), and People v. Coria,
937 P.2d 386, 389 (Colo. 1997). In my view, however, neither of these authorities
is persuasive.

167  Specifically, the majority cites Gardenhire, 903 P.2d at 1168, as “holding” that
“/a]bsent any evidence of prejudice based on the public defender’s replacement
with another public defender,” there is ‘no reversible error in the trial court’s

177

ruling.”” Maj. op. 9 35. The division’s holding, however, was not nearly so broad.
The question before the division was whether the trial court’s refusal to grant the
defendant’s motion for a continuance violated his Sixth Amendment right to the
effective assistance of counsel. Gardenhire, 903 P.2d at 1168. The division

concluded:

Defendant has not set forth any evidence in the record to support his
contention that the denial of his motion to continue rendered the
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assistance of counsel ineffective. Thus, the substitution of one public
defender with another does not constitute a violation of defendant’s
Sixth Amendment right to effective assistance of counsel.

Id. (emphasis added).

168  Accordingly, Gardenhire adopted a narrow proposition in a different
context. The case in no way addressed the constitutional right to the continuity of
counsel, and the out-of-context statement on which the majority relies is
inapposite here.

769  Similarly, the majority cites to our statement in Coria, 937 P.2d at 389, that
“[t]he substitution of one public defender with another does not violate the Sixth
Amendment right to counsel, absent evidence of prejudice.” Maj. op. § 35. In
Coria, however, the pertinent question before us was whether a defendant has the
right to be represented by an unlicensed law student intern. Coria, 937 P.2d at
387-88. We concluded that the Sixth Amendment confers no such right on
criminal defendants. Id. at 389. We did not, however, address in that case the
disqualification of licensed counsel or whether an indigent defendant has a right
to continued representation by their appointed counsel. Id. at 389-91. Nor did
Coria even cite to Williams or Rodriguez, which directly addressed those issues over
a decade earlier (and when Harlan was decided five years later, it did not mention

Coria, apparently recognizing that that case was not pertinent).
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970  In short, the statement from Coria on which the majority relies was dicta in
that case and is inapplicable here because the Sixth Amendment right to the
continuity of court-appointed licensed counsel was outside the scope of the issues
addressed and resolved by the Coria court.

971 For these reasons, I would not depart from our long-settled precedent in
favor of an inapposite statement in Gardenhire and dicta in Coria, and I would
reaffirm the long-established Sixth Amendment right to the continuity of counsel.
Accordingly, I would conclude that in denying Rainey’s request for a continuance
without recognizing his Sixth Amendment rights, the trial court misapplied the
law and therefore abused its discretion. See People v. Johnson, 2021 CO 35, q 16,
486 P.3d 1154, 1158 (“A trial court abuses its discretion when its ruling is
manifestly arbitrary, unreasonable, or unfair, or when it misapplies the law.”)
(citations omitted).

C. Brown Factors and Continuance Here

972 Having thus concluded that an indigent defendant has the right to the
continuity of counsel and that the trial court abused its discretion in denying
Rainey’s request for a continuance without recognizing that right, I must next
decide the second question on which we granted certiorari, namely, whether the

factors that we adopted in Brown, § 24, 322 P.3d at 221, apply to determine
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whether a trial court should grant a continuance in the context of an indigent
defendant’s right to the continuity of counsel.

973 Brown concerned the denial of a motion for a continuance filed eight days
before trial to allow a defendant to exercise his right to counsel of choice by
replacing appointed counsel with retained counsel who was available and willing
to represent the defendant but who needed more time to prepare. Id. at 9 7-9,
322 P.3d at 217. In that case, we observed that in deciding whether to grant such
a continuance, the trial court must balance the defendant’s Sixth Amendment right
to counsel of choice against the public’s interest in ensuring the efficient
administration of justice and the integrity of the judicial process. Id. at q 22,
322 P.3d at 220. We then identified eleven non-exclusive factors for trial courts to
consider in deciding whether to grant such a continuance:

1. the defendant’s actions surrounding the request and apparent
motive for making the request;

2. the availability of chosen counsel;

3. the length of continuance necessary to accommodate chosen
counsel;

4. the potential prejudice of a delay to the prosecution beyond mere
Inconvenience;

5. the inconvenience to witnesses;

6. the age of the case, both in the judicial system and from the date
of the offense;

7. the number of continuances already granted in the case;

16



8. the timing of the request to continue;
9. the impact of the continuance on the court’s docket;
10. the victim’s position, if the victims’ rights act applies; and

11. any other case-specific factors necessitating or weighing against
further delay.

Id. at q 24, 322 P.3d at 221. We emphasized that “no single factor is dispositive
and [that] the weight accorded to each factor will vary depending on the specific
facts at issue in the case.” Id.

974  Because I believe that the right to the continuity of appointed counsel is
grounded in the Sixth Amendment, I have little difficulty in concluding that
Brown, which involved a continuance in the context of the Sixth Amendment right
to counsel of choice, should likewise apply here. Simply stated, I perceive no
reason to treat the related Sixth Amendment rights differently.

975 Although in some cases, my conclusion might counsel in favor of a remand,
we have recently made clear that when the record is sufficient to allow an appellate
court to assess the Brown factors, it may do so. See People v. Gilbert, 2022 CO 23,
9 27, 510 P.3d 538, 546-47. In my view, this is such a case.

976  Here, we begin with a presumption in favor of Rainey’s Sixth Amendment
right to the continuity of counsel. See id. at § 30, 510 P.3d at 547. Although this
presumption may be overcome, the record in this case does not establish that

Rainey’s Sixth Amendment right to the continuity of counsel was outweighed by
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“the demands of fairness and efficiency.” Id. (quoting Brown, ¢ 20, 322 P.3d at 219).
Rather, the record before us makes clear that virtually all of the Brown factors
favored a continuance to allow Rainey to be represented by his appointed counsel.
977 First, the trial court explicitly rejected the People’s argument that Rainey’s
request for a continuance was motivated by an improper purpose or any sort of
gamesmanship. In fact, the record indicates that the court was “sympathetic” to
Rainey’s request and believed that granting the request (which would have
allowed DeVoogd to represent Rainey at trial) would have made Rainey “a little
more comfortable.”

978  Second, Rainey’s appointed counsel, DeVoogd, was only temporarily
unavailable, and if the continuance were granted, DeVoogd would have been
available to represent Rainey as early as the following week.

979  Third, the defense requested only a short continuance that would have
accommodated DeVoogd’s one-week vacation.

980  Fourth, the prosecution offered nothing in the record indicating that it
would suffer any prejudice. Rather, the prosecution argued that a continuance
would merely be inconvenient for its witnesses, a position that was inconsistent
with its own prior continuance requests, which the trial court had granted.

981  Fifth, the case involved only six witnesses, all of whom appear to have lived

in the same city in which the trial was to occur. Although the prosecution now
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claimed that attending “every single Court appearance; even the ones that have
been continued” was “a great burden” for the witnesses, it offered no explanation
as to why the witnesses would be greatly burdened by Rainey’s request when they
apparently suffered no such inconvenience as a result of either of the prosecution’s
two prior requests.

982  Sixth, on the date Rainey requested a continuance, the case was only about
eight months old, both in the judicial system and from the date of the charged
offenses.

183  Seventh, Rainey had not sought any prior continuances. Although the trial
court had granted four prior continuances, none of them was attributable to the
defense. Indeed, as the court itself expressly acknowledged, all of these
continuances had “either been the Court[’]s fault or the DA’s fault[,] not the
Defense[’]s fault.”

984  FEighth, Rainey requested the continuance on March 3, for a trial scheduled
to begin on March 6. In contrast, both of the prosecution’s continuances were
requested and granted on the day trial was to begin, with the defense announcing
ready on both of those occasions.

985  Ninth, although when Rainey sought his one and only continuance, the
court expressed that it had a crowded docket and that it would have difficulty

rescheduling the trial (the only Brown factor arguably weighing in favor of
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denying Rainey’s request for a continuance), when granting the prosecution’s two
continuances or continuing the case twice on its own motion, the court expressed
no such docket or scheduling concerns, rendering reliance on this factor
questionable at best.

186  Tenth, the alleged victim in this case had refused to cooperate or appear for
any of the scheduled trials. Accordingly, the victim’s position has no bearing on
the analysis here.

987  And finally, denying Rainey’s request for a continuance so that he could be
represented by his appointed counsel meant that his replacement counsel had only
one weekend to prepare for trial in a nine-count case, which included a class four
felony kidnapping charge. As aresult, the consequences to Rainey from the denial
of his right to the continuity of counsel were substantial.

988  On this record, and as a matter of simple and basic fairness, I have little
difficulty concluding that the trial court abused its discretion in denying Rainey’s
one and only request for a continuance here and, in doing so, violated Rainey’s
Sixth Amendment right to the continuity of counsel. Simply stated, on the
undisputed facts presented, Rainey’s Sixth Amendment right to the continuity of
counsel far outweighed any of the court’s docket concerns, particularly when the

court expressed no such concerns when it previously granted two continuances on
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its own motion and two at the prosecution’s request, all on days when the trial
was set to begin and Rainey had announced ready.

D. Ramifications of Today’s Ruling

989 In concluding, as I would, that indigent defendants have a Sixth
Amendment right to the continuity of counsel and that the trial court abused its
discretion in denying Rainey’s request for a continuance to protect that right here,
I feel compelled to comment on the ramifications of the majority’s ruling today.
990  First and foremost, the majority enshrines into constitutional law the notion
that people of means have a right to the continuity of counsel but indigent
defendants do not. I, however, can discern no basis for making such a distinction,
which, to me, flies in the face of the fundamental principle of equal justice under
the law.

991 In this regard, I am unpersuaded by the majority’s statement that the only
way that the Sixth Amendment could support a right to the continuity of counsel
is if that right is corollary to the right of counsel of choice. Maj. op. § 22. The
majority cites no authority in support of this assertion, and I am aware of none.
Accordingly, the statement, which is central to the majority’s analysis in this case,
amounts to nothing more than the majority’s own outcome-determinative
construct. And this construct is particularly dubious, given that under the

majority’s implicitly textualist approach, the majority should likewise eschew the
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longstanding right to counsel of choice because the Sixth Amendment does not
expressly reference that right either.

192 Second, and equally troubling to me, the majority sends a message that
public defenders and alternate defense counsel are essentially fungible and that
they can be substituted in lieu of granting a reasonable continuance whenever, as
occurred here, the court decides that substitution of counsel will be more
convenient for its docket.

993 Although Irecognize that indigent defendants have no right to a meaningful
relationship with their counsel, Morris, 461 U.S. at 14, that does not mean that an
established relationship between an attorney and client can be severed merely
because the client for whom the attorney was appointed is indigent, see Polk
Cnty. v. Dodson, 454 U.S. 312, 318 (1981) (“Once a lawyer has undertaken the
representation of an accused, the duties and obligations are the same whether the
lawyer is privately retained, appointed, or serving in a legal aid or defender
program.”) (quoting ABA Standards for Criminal Justice 4-3.9 (2d ed. 1980)). In
my view, the attorney-client relationship is entitled to far more respect than the
majority’s conclusion affords.

II1I. Conclusion

994 Because I perceive no basis for overturning our decades of precedent

recognizing an indigent defendant’s right to the continuity of appointed counsel,
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and because I believe that on the undisputed facts before us, the trial court abused
its discretion in denying Rainey’s request for a continuance, I would affirm the
judgment of the division below.

995  Accordingly, I respectfully dissent.
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