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REPLY ARGUMENT
I. The Title Board had jurisdiction to set a title.

A. A provision that may require interpretation is still a
single subject.

Petitioner’s two single-subject arguments boil down the idea that
proposed initiative #284 is too broad to be put in front of voters. See Pet.
Brief, pp. 6-9. Yet “breadth, by itself, does not necessarily violate the
single-subject requirement.” In re Title, Ballot Title & Submission
Clause for 2013-2014 #129, 2014 CO 53, 9 16. To be a second subject,
the term must plausibly sweep within it something incongruous with or
unrelated to the primary subject. See id. 9 16-19. Petitioner here frets
that the term “fees” might apply to any number of revenue tools—but
the term has a well-established legal definition, and prejudging how
that definition might apply to given fact patterns is not part of the
single-subject analysis. Id. § 18. (“[W]e do not review an initiative for
artful drafting, nor can we address the merits of a proposed initiative or

suggest how it might be applied if enacted.”). The types of revenue to



which proposed initiative #284 might apply is an ordinary question of
Interpretation, not a single-subject violation.

As part of this overbreadth argument, Petitioner argues that the
proposed initiative’s retroactivity amounts to a second subject. See Pet.
Brief, pp. 3, 7. As Petitioner sees it, some voters might wish to adopt the
proposed initiative’s limits on transit fees prospectively but would not
wish (or expect) to apply those limits to existing fees. Id. Petitioner does
not explain, however, how this amounts to a second, unrelated subject.
All legislation—indeed, all policymaking—involves line-drawing and
trade-offs. Proponents seeking to prohibit sentences of life without the
possibility of parole, for example, must decide whether to apply the rule
retroactively, just as they must decide whether to exempt certain
extreme crimes. The retroactivity is no more a second subject than the
exceptions: both are merely questions of how far to extend the logic of
the policy. A measure’s proponents can usually increase their odds of

success by trimming their ambition—or they can swing for the fences,



at the risk of striking out. A sweeping proposal isn’t a second subject
simply because it’s sweeping. It’s just a calculated risk.

II. The title set by the Board satisfies the clear title standard.

A. The initiative’s broad reach is plainly stated in the
title.

Following her single-subject discussion, Petitioner repeats her
overbreadth theory as a clear-title argument. See Pet. Brief, pp. 10-12.
According to Petitioner, voters will not understand that the initiative
would prohibit the collection of existing fees until political subdivisions
come into compliance. Id. p. 11. This claim 1s belied by the title itself,
which begins with the words “prohibiting the collection of existing . . .
fees.” Record, p 7. The title could not address Petitioner’s concerns
better or more directly—at least, not without venturing into conjecture
and editorializing.

The “Board’s duty in setting a title is to summarize the central
features of a proposed initiative.” In re Title, Ballot Title & Submission
Clause for 2013-2014 #90, 2014 CO 63, Y 24. The Board “is given

discretion in resolving interrelated problems of length, complexity, and
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clarity in setting a title and ballot title and submission clause.” Id. The

current title falls well within the Board’s discretion.

CONCLUSION

The Court should therefore affirm the title set by the Board.

Respectfully submitted on this 15th day of May 2024.

PHILIP J. WEISER
Attorney General

/s/Joe Peters

JOE PETERS, 42328*
Senior Assistant Attorney General
*Counsel of Record
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