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Case No. 21CR497

Division 13

MR. ALISSA’S MOTION FOR RECUSAL (D-057)

AHMAD ALISSA, by and through counsel, moves Judge Ingrid Bakke to recuse herself from the
above-captioned case. In support of this motion, counsel asserts the following: -

FACTUAL BACKGROUND

1. On Masch 22, 2021, Mr. Alissa went to the King Soopets in Boulder and shot and killed ten
people. He was arrested that same day. He has since entered a not guilty by reason of

insanity plea and is set for trial in September of 2024

2. Judge Bakke has preceded over all court hearings since Mr. Alissa’s Rule 5 advisement.

LAW AND ARGUMENT

1.~ The Due Process clauses of the United States and Colorado constitutions guarantee a trial
befote a fair and impartial tribunal. See Sanders v. People, 2024 CO 33, 2024WI.2715997
(Colo.2024). “A fair wial in a fair tribunal is a basic requirement of due process.” Roehers at
1233 (citing [r re Murchison, 349 U.S. 133, 136 (1955)). A criminal defendant has the right to
have a fair and impartial judge sit on their case at all stages. Id. (citing Pegpiz », Huagos, 250
P.3d 596, 611 {Colo. App. 2009)). When evaluating 2 motion to disqualify a judge, the court
must bear in mind that a judge cannot be tainted by bias or prejudice. See 7. (citing People o.

Judien, 47 1.3d 1194, 1197 (Colo. 2002),




2. In addition to the due process clauses of the United States and Colorado Constitutions,
concerning a motion to disqualify a judge, thete ate statutes, rules, and codes that govern
judicial conduct in Colorado the court must look at when considering a motion to recuse.
The applicable laws governing recusal are found under C.R.S. § 16-6-201, Canon 2 of the
Colorado Code of Judicial Conduct, C.J.C. Rule 2.1 (A)(2)(d), and C.R.C.P. Rule 21(b). See
LPeople v. Roebers, 440 P.3d 1231, 1234~35 (Colo. App. 2019).

3. Under C.R.S. § 16-6-201(1)(d), a judge must be disqualified to hear o tey a case if the judge
i 11 any way inferesied or prejudiced with respect to the case, the parties, ot counsel, (emphasis

added).

4. Any motion for disqualification of a judge must be verified and supported by the affidavits
of at least two credible persons not related to the defendant, stating facts showing the
existence of grounds for disqualification. C.R.S. § 16-6-201(3),

5. Under Canon 2 of the Colorado Code of Judicial Conduet, “a judge shall petrform the duties
of 2 judicial officet impartially, competently, and diligently.” C.J.C. 2.11(A). With regards to
disqualification, a judge must disqualify himself in any proceeding in which the judge’s
impartiality might reasonably be questioned. C.J.C. 2:11{A). This includes if the judge has
petsonal bias or prejudice concetning a party ot personal knowledge of facts that are in
dispute. CJ.C. 2.11(A)(1). Disqualification is required not only when a judge harbors an
actual bias but whenever the judge’s involvement might create the appearance of partiality,
that is, when a “reasonable observer might have doubts about the judge’s impartiality.” Peaple
in Int. of A.G., 262 P.3d 646, 650 (Colo.2011),

6. Under Canon 2.11 of the Colorade Code of Judicial Conduct, coutts have expanded on what
constitutes prejudice based on personal knowledge of facts in dispute and when that requires
recusal. Typically, when-a judge has knowledge of a case based on what they leasn in their
judicial capacity, the use of that information is not the kind that requires disqualification.
Rochers at 1237, This tule is knows at the “extrajudicial source doctrine,” The doctrine applies
when a defendant moves to recuse a judge on the basis that the judge previously ruled
against him. Td.

7. Thereate exceptions to the “extrajudicial soutce doctrine.” If the judge formed an opinion
regarding guilt of the defendant and the opinion is so pronounced that it is likely to affect
the judge’s ability to be impartial at trial, this is an exception to the judicial source doctrine
and recusal is required. See 7.

8. A judge must recuse themselves under Crim. P. 21(b)(1}(IV) when “the judge is 2 any way
interested or prejudiced with respect to the case, the partics, or counsel. {emphasis added).
Judicial disqualification is required when “it could reasorably be inferred from the facts alleged
in the motion to recuse and supporting affidavits that the judge has 2 bias ot prejudice that
will in all probability ptevent him or her from dealing faitly with a party.” Sanders v, People,
2024 CO 33 at § 40; citing People . Ariedge, 938 P.2d 160, 166-67 (Colo.1997),

9. In examining a motion to recuse, the court must assess the legal sufficiency of the motion,
accepting the facts stated in the motion and affidavit as true. Roehers at 1235,



10.

11.

12,

13.

14,

In ruling on a motion to recuse, the court must examine not ouly actual prejudice but also
the mere appearance of prejudice. Id. Either actual prejudice or its mere appearance can
tequire the disqualification of a judge. Jd. (citing Estep 0. Hardeman, 705 P.2d 523, 526 {Colo.
1985)). “Even if the judge is entirely convinced of his own impartiality, [she] must take care
not to allow the justice system to be impugned by an appearance of partiality. 4. (citing
People v. Botham, 629 P.2d 589, 595 (Colo, 1981)).

In ruling on a motion to recuse, concerns of prejudice and impartality must be given the
“highest consideration.” Id. (citing Swith v. Beckhars, 83 P.2d 1214, 1216 (Colo. App. 1984)).
This level of consideration is necessary because of the importance of securiag confidence of
litigants and to maintain public respect for the courts. [,

Due process requires that Judge Bakke recuse herself from Mr. Alissa’s case because
objectively thete is the probability of actual bias on Judge Bakke’s part that is sufficiently
high to undermine Mr. Alissa’s right to a fair ttial. The objective probability of bias can be
seen taroughout Judge Bakke’s emails to the parties. In particular, in considering Mr., Alissa’s
motion to continue the trial, we know that fudge Bakke hasa direct and petsonal interest in
having the trial finished before the Holidays. See May 3, 2024 Emajl. We further see acrual
bias on the part of Judge Bakke in her statements to the victims and the victim’s families.
Since the beginning of this case, she has been pushing to move the case along. See September
7, 2021 transcript, pg. 8/21-25. Judge Bakke has demonstrated a substantial interest on het
patt in getting this case to trial as quickly as possible at the behest of the victims and the
victim’s families. Judge Bakke’s statements to counsel through emails and statements to the
victims and victim’s families in Court deémonstrate a bias that is constitutionally intolerable
and she must recuse herself.

Recusal of Judge Bakke is further supported under section 16-6-20(1)(d) and Csim. P. 21(b).
It can reasonably be inferred Judge Bakke has a bias or prejudice that will in all probability
prevent her from dealing fairly with Mr. Alissa. It is a reasonable inference that Judge Bakke
has a bias or prejudice against Mr. Alissa through her emails prior to her ruling on the
motion to change venue. In addition to her emails we have Judge Bakke’s statements directly
to the victims and the victim’s families early on in the case and most recently on May 7,
2024. The combination of Judge Bakke’s emails with her statements in Court make it
objectively reasonable probability that she will not be fair to Mr. Alissa ot his counsel in
aking decisions.

A teasonable observer might have doubts zbout Judge Bakke’s impartiality due to hes
comments in court and her emails to the parties and therefore she must recuse herself under
C.J.C. 2.11{A). Impartially requires the Coutt to keep an “open mind” in considering issues
that may come before a judge. C.J.C. Terminology. It is objectively reasonable to believe there
is 2 mere appearance of impropricty when the Coutt is contacting the jury commissioner
about how the trial can/will proceed, creating schedules about how the trial can/will
proceed all prior to heating and considering a pending motion to change venue. See Pegpie 1,
Galegos, 251 P.3d 1056, 1063 (Colo, 2011) (stating that “the standard for granting a motion
for disqualification goes beyond a search for actual bias, and instead requires disqualification
of any judge whose impartiality my reasonably be guestioned.” Fimphasis added.) Judge Bakke
has gone a step further however and demonstrated actual bias against Mr. Alissa in putting
her own personal schedule ahead of the rights of Mr. Alissa to effective assistance of
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counsel, right to a fair trial and right to due process under both the Colotado and United
States Constitutions. Sez May 3, 2024 Fmail,

GOOD CAUSE UNDER C.R.C.P. RULE 21

Under Cologado Rules of Criminal Procedure Rule 21(b)(1) within fourteen days of a case
being assigned to a court, a motion supported and verified by affidavits of at least two
credible persons may be filed. After the fourteen day period the motion may be filed if good
cause is shown to the court as to why it was not filed within the original fourteen day petiod.

Although there is this fourteen day timeline set out in Rule 21(b)(1), case law establishes that
when a judge is statutorily required to recuse themselves and they do not, it is structural
etror. People v. Garein, 2022 COA 83 (2022). A structural error is a constitutional defect and
tequires automatic reversal because they defy analysis by harmless etror standards. Pegple
Washington, 517 P.3d 706, 710 {Colo.App.2022).

Counse! did not have concerns of Judge Bakke’s assighment to this case the first fourteen
days. Counsel does not take filing a motion to recuse lightly and would not do so frivolously.
When the concerns of counsel started to atise, counsel wanted to make sure and do their due
diligence prior to filing this motion. It was only aftet care and consideration that counsel
believed their concetns rose to such a level that they had no choice but to file this motion.

For these reasons, there is good cause to file this motion outside of fourteen days.
FFurther, under Pegple v. Garvia, if the court denied consideration of this motion and there is a

statutory duty for Judge Balklze to recuse herself under CR.S. § 16-6-201, this would

constitute reversible errot.

WHEREFORE, Mr. Alissa requests Judge Bakke recuse herself from this case and the case be
assigned to an impartial and neutral judicial officer. Mr. Alissa makes this motion under his right to a
fair trial, right to due process, right to equal protection, and right to effective assistance of counsel
under both the Colotado and United States Constitutions.
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